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Chapter Authority: 1 CMC §§ 2646-2649; 1 CMC § 2650; 2 CMC §§ 3101-3135; 2 CMC §§ 3511-3521.

Chapter History: Amdts Adopted 47 Com. Reg. 52148 (June 15, 2025); Amdts Proposed 47 Com. Reg. 51992
(Mar. 15, 2025); Amdts Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Amdts Proposed 43 Com. Reg. 47500
(Aug. 28, 2021); Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20,
2000).

Commission Comment: For a complete history of the authority of the Division of Environmental Quality
(DEQ), see the commission comment to NMIAC chapter 65-10.

PL 6-30 (effective May 23, 1989), the “Commonwealth Solid Waste Management Act of 1989,” codified as
amended at 2 CMC §§ 3511-3521, specifically addresses the collection, disposal and management of solid
waste in the Commonwealth. 2 CMC § 3515 empowers DEQ to issue permits for the collection and disposal
of solid waste and to establish rules and regulations to enforce DEQ’s powers under the act.

Executive Order No. 2013-24, promulgated at 35 Com. Reg. 34596 (Nov. 28, 2013), established a new
Bureau of Environmental and Coastal Quality. This Order reorganized the Division of Environmental Quality
as a division of the Bureau of Environmental and Coastal Quality, and provided that “all rules, orders,
contracts, and agreements relating to the assigned functions lawfully adopted prior to the effective date of
this Executive Order shall continue to be effective until revised, amended, repealed or terminated.”

Part 001 - General Provisions
§ 65-80-001 Applicability

(a) The regulations in this chapter have been promulgated by the Division of
Environmental Quality under the authority of Commonwealth Solid Waste Management
Act, 1989, 2 CMC §§ 3511 to 3521; the Commonwealth Environmental Protection Act
(CEPA), 1982, 2 CMC §§ 3101 to 3134, and the Commonwealth Environmental
Amendments Act (CEAA), 1999, PL 11-103. The regulations in this chapter shall have the
force and effect of law and shall be binding on all persons and other legal entities subject
to the jurisdiction of the Commonwealth of the Northern Mariana Islands.

(b) The regulations in this chapter are applicable to all persons involved in the
management of solid waste.
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History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-005 Purpose & Prohibitions

(a) The purpose of the regulations in this chapter is to establish the requirements and
criteria for new and existing solid waste management activities and solid waste
management facilities (SWMFs) including, but not limited to, municipal solid waste
landfills and other landfilling operations, incineration, solid waste collection and transfer,
materials processing, recycling, composting, and salvage. These requirements and criteria
ensure the protection of human health and the environment.

(b) All new and existing solid waste management activities and SWMFs failing to
comply with the regulations and criteria in this chapter are prohibited. Facilities for the
disposal of solid waste that fail to satisfy the requirements of this chapter are considered
open dumps, and the use of open dumps is prohibited.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-010 Definitions

(a) Definitions from federal regulations incorporated by reference are included in the
appendices to this chapter.

(b) The following are additional definitions included for clarity as they pertain to the
CNMI Solid Waste Management Regulations, codified in this chapter:

(1) “Acts” mean the CEPA, SWMA, and the CEAA unless otherwise stated.

(2) “Bioconversion” means the processing of the organic fraction of the waste stream
through biological or chemical means to perform composting or to generate products,
including, but not limited to, fertilizers, feeds, methane, alcohols, tars, and other products.
This term includes, but is not limited to, biogassification, acid hydrolysis, pyrolysis, and
fermentation. This term does not include any form of incineration or methane gas
extraction from a MSWLF.

(3) “CEAA” means Commonwealth Environmental Amendments Act, 1999, PL 11-103.
(4) “CEPA” means Commonwealth Environmental Protection Act, 1982, 2 CMC §§
3101 to 3134.

(5) “CESQG wastes” means hazardous wastes from a conditionally exempt small
quantity generator as defined in 40 CFR 261.5 (2021).

(6) “CFR” means the United States Code of Federal Regulations, 2021.

(7) “Closure” means those actions taken by the owner or operator of a solid waste
management facility to cease disposal operations and to ensure that closure is in
conformance with applicable requirements as described in part 200.

(8) “CNMI” or “Commonwealth” means the Commonwealth of the Northern Mariana
Islands.
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(9) “Collection” means the removal of solid waste from a generation or transfer point
and the subsequent transport of the solid waste to a site/facility for further processing,
additional transfer, or disposal.

(10) “Composting” means a process in which organic solid wastes, such as biosolids
(sewage sludge), vegetative waste materials, manures, and non-treated wood chips and
shavings, are biologically decomposed and stabilized under controlled conditions to
produce a stable humus-like mulch or soil amendment. This term includes the processing
of organic and non-treated wood waste materials for the generation of wood chips or other
materials that can be used as soil amendment, planting mixes, mulches for horticultural and
agricultural applications, landfill cover, and land reclamation.

(11) “Construction and demolition waste” means concrete, rock, brick, bituminous
concrete, and masonry resulting from the demolition or razing of buildings or other
structures. Construction and demolition waste does not include wood, composition roofing
and roofing paper, steel, plaster, copper and other metals, friable asbestos, hazardous
substances, or materials contaminated with waste paints, solvents, sealers, adhesives, or
similar materials.

(12) “Convenience center” means waste handling facilities performing limited transfer
station operations and receiving less than five tons per day of exclusively
household/residential waste.

(13) “Cover material” means soil or other suitable material that has been approved by the
Director of DEQ for use as cover material for solid waste at a MSWLF.

(14) “DEQ” means the CNMI Division of Environmental Quality.

(15) “Director” means the Director of the CNMI Division of Environmental Quality or
person designated to act by the Director unless otherwise specified.

(16) “DPW” means the CNMI Department of Public Works unless otherwise specified.
(17) “Hazardous waste” means any waste defined as “hazardous waste” under 40 CFR
261.3 (2021).

(18) “Incineration” means the destruction of solid waste by combustion in a furnace
designed for such purposes where solid waste essentially is reduced to ash, carbon dioxide
and water vapor.

(19) “Municipal Small Communities Exemption Landfill” (SCEL) means any MSWLF
that disposes of less than 20 tons of municipal solid waste daily, based on an annual
average, and the MSWLF unit either

(1)  serves a small community where surface transportation is interrupted for at least three
consecutive months in a row each year, preventing access to a regional waste management
facility, or

(i1) has no practical waste management alternative and the landfill is located in an area
that receives no more than 25 inches of precipitation per year.

(20) “Nuisance” means an act or an omission of an act which annoys, injures, or
endangers the comfort, health, or safety of others, offends decency, or unlawfully interferes
with, or obstructs or tends to obstruct, any public park, square, street, or highway, or in any
way renders other persons insecure in life, or in the use of property.

(21) “Permit” means any authorization, license, or equivalent control document issued
under the authority of DEQ that regulates the management of solid waste including
location, design, construction, operation, groundwater monitoring, corrective action,
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closure, post-closure care, and financial assurance elements applicable to solid waste
management activities and SWMFs.

(22) “Permit by rule” means an abbreviated procedure by which those solid waste
management facilities considered by the Director of DEQ to have limited impact to the
community and the environment may begin operations in accordance with § 65-80-108 of
this chapter.

(23) “Person” means an individual, firm association, co-partnership, political subdivision,
government agency, municipality, industry, public or private corporation, or any other
entity whatsoever.

(24) “Post-closure” means the requirements placed upon landfill disposal sites after
closure to enable their environmental safety for a thirty-year period.

(25) “Premises” means tract or parcel of land with or without buildings.

(26) “Processing” means an operation to convert solid waste or recyclable materials into
a useful product or prepare such materials for disposal.

(27) “Pyrolysis” means the process in which solid waste is heated in an enclosed device
in the absence of oxygen to vaporize the waste, producing a hydrocarbon-rich gas capable
of being burned for recovery or energy.

(28) “RCRA” means the federal Resource Conservation and Recovery Act, 1976, as
amended to 2021, 42 USC §§ 6901 to 6992.

(29) “Recoverable materials” means materials that can be diverted from disposal for
recycling or bioconversion. This term does not include batteries, pesticides, mercury-
containing equipment, lamps and aerosol cans subject to regulation as “universal waste”
under 40 CFR Part 273 (2021).

(30) “Recycling” means the collection, separation, processing, recovery, and sale or reuse
of recoverable materials that would otherwise be disposed of as solid waste, including but
not limited to cardboard, newspaper, office paper, glass, aluminum containers, plastics,
tires, and metal scraps, and is an integral part of a manufacturing process aimed at
producing a marketable product made of postconsumer material.

(31) “Recycling drop-off facility” means a manned or unmanned structure or site for
collection, manual segregation, and temporary storage of recoverable materials.

(32) “Recycling processing or materials recovery facility” means a structure or site that
performs any or all of the activities required to process or recover recoverable materials for
recycling, including collection, manual segregation, separation, sorting, baling, shredding,
crushing, melting, temporary storage, and/or transportation of recoverable materials.

(33) “Reserved” means a section having no requirements and which is set aside for future
possible rulemaking as a note to the regulated community.

(34) “Salvage” means the incidental removal of solid waste for reuse under the control of
the facility owner or operator.

(35) “Solid waste” means any waste defined as “solid waste” under 40 CFR 261.2 (2021).
(36) “Solid waste disposal facility” means any facility which receives solid waste for
ultimate disposal through landfilling or incineration. This term does not include recycling
drop-off facilities, recycling processing or materials recovery facilities, or bioconversion
facilities.

(37) “Solid waste management activity” means any activity that provides for the
systematic administration of the collection, source separation, storage, transportation,
transfer, transformation, processing, treatment, and disposal of solid waste.
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(38) “Solid waste management facility” (SWMF) means any site at which solid wastes
are aggregated for storage, transfer, transformation, processing, or disposal, including but
not limited to municipal solid waste landfills (MSWLFs), (as defined under 40 CFR part
258 (2021) adopted by reference under part 200 of this chapter), non-municipal, non-
hazardous waste disposal units that receive conditionally exempt small quantity generator
(CESQQG) waste (as defined under 40 CFR part 257 (2021) adopted by reference under part
300 of this chapter), transfer stations, recycling operations, or incinerators, but not
including sites where a single person has collected his/her own solid wastes for a brief
period prior to removal to a solid waste management facility, unless such person has
created thereby a public nuisance or health hazard.

(39) “Solid waste management permit” means a permit issued by DEQ to a public or
private entity that is involved in the collection and disposal of solid waste.

(40) “Source separation” means separation of solid waste into some or all of its
component parts at the point of generation of the solid waste.

(41) “Storage” means the holding of solid waste materials for any temporary period.

(42) “Stream” means the point at which any confined freshwater body of surface water
reaches a mean annual flow rate of twenty feet per cubic second.

(43) “Surface water” means all lakes, rivers, ponds, streams, inland waters, salt waters
and water courses within the jurisdiction of the CNML.

(44) “SWMA” means Solid Waste Management Act, 1986, 2 CMC §§ 3511 to 3521.
(45) “Transfer station” means a site to which solid wastes are brought from their point of
generation or previous transfer and where such wastes are temporarily stored prior to
transfer to a site of additional transfer or separation, recycling, storage, processing, or
disposal.

(46) “Treatment” means the physical, chemical or biological processing of solid waste to
make such solid waste safer for storage or disposal, amenable for energy or material source
recovery, or reduced in volume.

(47) “Used oil transporter” means a person licensed or certified under local, state, or
federal requirements to transport used oil.

(48) “White goods” means electrical and mechanical appliances made primarily of metal
parts such as refrigerators, clothes washers and dryers, microwaves, and televisions.

(49) “Zero Waste” means designing and managing products, packaging and processes to
systematically avoid and eliminate the volume and toxicity of waste and materials,
conserve, reuse, and recover all resources and not burn or bury them. Implementing Zero
Waste will eliminate all discharges to land, water, or air that are a threat to planetary,
human, animal, or plant health.

Modified, I CMC § 3806(a).
History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);

Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021); Adopted 23
Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Part 100 - General Permit Requirements - Solid Waste Management
Activities/Facilities

§ 65-80-101 Applicability
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(a) It shall be unlawful for any person to perform solid waste management activities or
own or operate a SWMF except in accordance with a permit issued under this chapter. All
permit applications shall be submitted to DEQ, and all permits will be issued by DEQ.
DEQ shall have the authority to impose requirements on all solid waste management
activities and SWMFs to ensure compliance with these and all applicable regulations.

(b)  Permits issued by DEQ shall be valid for five years following the date of issuance.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-102 Exemption

The following are exempted from requirements of this part. These exemptions do not apply
to facilities regulated under 40 CFR parts 257 and 258 (1999).

(a) A single family or multiple residence composting only green or vegetative solid
wastes generated on its premises.

(b) Minor facilities/activities not involving the disposal of municipal solid waste, as
determined in writing by DEQ.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-104 Application for Permit

An application for a permit shall be completed on forms furnished by DEQ and shall
include, but not be limited to the following:

(a) Name, address, and telephone number of the applicant;
(b) Type of application (new, revision, or renewal);

(c) A description of how the proposed solid waste management facility/activities
complies with applicable regulations; certification of compliance with local ordinances and
zoning requirements;

(d) A written description of the proposed solid waste management facility/activities,
including information such as general plan of operation of the solid waste management
facility/activities (e.g., collection, segregation, disposal, etc.); proposed method and length
of operation; area/population to be served; characteristics, quantity, and source material to
be managed; the use and distribution of processed materials; method of processed residue
disposal; type of equipment to be used; number of solid waste management personnel and
the responsibilities of personnel; source and type of cover material (if applicable);
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emergency operating procedures; frequency and proposed routes of transportation to be
used for the solid waste management facility/activities;

(e) Detailed description of plans and specifications for the solid waste management
facility/activities and a detailed map showing the location of the solid waste management
facility/activities. Final design specifications shall comply with all applicable regulations
and criteria including those found in parts 200 and 300 of this chapter and be submitted to
DEQ for approval prior to commencement of operations/activities;

(f) For MSWLF and non-municipal non-hazardous waste disposal units receiving
CESQG wastes, a description of the plans for ground-water monitoring and corrective
action as required in parts 200 and 300 of this chapter;

(g) For MSWLEF, description of the plans for the closure and post-closure as required in
part 200 of this chapter;

(h) For MSWLF, description of the how the facility will meet the financial assurance
requirements as required in part 200 of this chapter;

(1)  Other specific requirements as stated for each facility/activity.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-106 Fees

(a) Every applicant for a permit shall pay a permit application fee in accordance with
the following fee schedule:

Recycling Drop-Off Facility — $250

Automotive, Scrap Metal, and White Goods Salvage Facilities — $250

Recycling Processing or Recovery Facility — $500

Transfer Station — $500

Bioconversion Facility — $500

Construction and Demolition Waste Landfill — $1000

Solid Waste Disposal Facility — $1000
(b) Permit application fees shall be paid by check made payable to the CNMI Treasury.
(c) Government agencies applying for a permit are exempt from the requirement to pay
an application fee.
(d) Payment of the permit application fee is due upon submission of an initial
application and for each renewal application.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021); Adopted 23
Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-108 Permit by Rule
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(a) Notwithstanding any other provision of these rules, the following types of facilities
shall be deemed to have a permit if all applicable conditions are met:

(1) Recycling drop-off facilities that store less than one ton of recoverable materials at

any one time.

(2) Composting facilities that store less than one ton of organic solid wastes at any one
time.

(3) Automobile salvage facilities that store fewer than 10 automobiles at any one time.

(4) White goods salvage facilities that store fewer than 10 automobiles at any one time.

(b)  General Conditions.

(1) At least thirty (30) days prior to commencing the activities covered under a permit
by rule, written notification of such activity must be made to DEQ. The notification shall
be accompanied by a $50 administrative fee. Persons failing to notify DEQ of such
activities shall be deemed to be operating without a permit.

(2) No regulated hazardous waste in accordance with 40 C.F.R. Part 261 may be
collected, transported, or disposed at any of the facilities.

(3) Suitable means shall be employed to prevent solid wastes from scattering and to
control litter, odors, and vectors such as rodents and insects.

(4) Suitable means shall be employed to prevent and control fires, including an
emergency response plan when appropriate.

(5) It is the responsibility of the facility owner and/or operator to comply with all the
local rules, regulations, and ordinances, and DEQ may add additional conditions deemed
appropriate.

(6) Each facility shall be supervised, secured, and have a permanent sign identifying the
facility, hours and days of operations, materials accepted or not accepted, the name and
contact information for the facility owner and/or operator, and other pertinent information.

(c) Conditions for Recycling Drop-Off Facilities.

(1) Scavenging at the facility by the general public is prohibited.

(2)  An annual report shall be prepared and submitted to DEQ reposting the weights and
types of recoverable materials received and distributed (including all materials sold,
disposed, or otherwise shipped offsite) between July 1-June 30. The report is due on July
31 of each year.

(d) Conditions for Composting Facilities.

(1) The finished compost must be sufficiently stable that it can be stored or applied on
land without producing a nuisance.

(2)  An annual report shall be prepared and submitted to DEQ reporting the tonnage
between July 1-June 30 of solid waste accepted, composted tonnage produced, and
disposed (including all waste removed from the facility for disposal). The report is due on
July 31 of each year.

(3) No used cooking oil, treated lumber, stained or painted wood, or biosolids (sewage
sludge) may be accepted or processed for composting.
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History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021); Adopted 23
Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-110 Regulatory Agency Review

(a) DEQ may require any additional information necessary to issue permits that are
adequate to ensure compliance with the local and federal regulations and to ensure
protection of public health and the environment of the CNMI.

(b) DEQ shall within a reasonable amount of time from the date the application is
received and the payment of the application fee, notify the applicant in writing if any
additional information or items are required. Within 180 days of the receipt of a complete
application DEQ will notify the applicant of approval or disapproval.

(c) The 180 days time period will be tolled for any requests for additional information
and for the public comment period.

(d) Within one hundred eighty days of receiving a complete application, and after
consideration of public comments in accordance with § 65-80-112, DEQ shall:

(1) Approve an application for a permit if the application and the supporting information
clearly show that the issuance thereof does not pose a threat to the environment, public
health, or welfare, and that the solid waste management activity or SWMF is designed,
built, and equipped to operate without causing a violation of applicable rules and
regulations;

(2) Deny an application for a permit if the application and supporting information clearly
show that the issuance, thereof, poses a threat to the environment, public health, or welfare,
or that solid waste management activity or SWMF is not designed, built, and equipped to
operate in compliance with applicable rules and regulations.

(3) With the exception of all federally-approved and delegated programs, if no
determination on a permit application has been made one hundred eighty days after receipt
of a complete application, the application shall be considered approved provided that the
applicant acts consistently with the application and all plans, specifications, and other
information contained therein. The permittee shall be subject to all applicable or relevant
and appropriate federal and CNMI laws and regulations.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-112 Public Notice, Public Comment Period, and Public Hearing

(a) Before issuing a permit for a MSWLF, and before issuing any other permits covered
by this chapter which DEQ determines warrant public participation, representatives of
DEQ shall conduct a public hearing pursuant to 2 CMC § 3122(d) regarding DEQ’s
intention to issue such a permit and give public notice providing for a forty-five day public
review and comment period on the permit application documents and on the proposed
action. The contents of the public notice shall include at least the following:
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(1) Name, address, and phone number of DEQ and applicant;

(2) Brief description of each applicant’s activities or operations;

(3) A short description of the location of the MSWLF, or other solid waste management
activity or SWMF indicating whether such MSWLF, or solid waste management activity
or SWMF is new or existing;

(4) Address and phone numbers of premises at which interested persons may obtain
further information and inspect a copy of the application and supporting documents.

(b) A public hearing shall be held no less than twenty-one days from the start of the
public comment period. DEQ shall address public comments at the hearing. Comments
received at the public hearing and during the public comment period shall be considered in
making a decision and DEQ shall prepare written responses to all significant comments.
The response to comments shall be made available to the public upon request.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-114 Public Notification of Permit Determination

Pursuant to CEPA, DEQ shall make known to the public through public notice its
determinations regarding any MSWLF permit, or other any other solid waste management
activity or SWMF permit which DEQ has determined warrants public participation under
§ 65-80-112, within thirty days of such a determination.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-116 Effect of the Permit

(a) Written acceptance of any and all permit conditions by the applicant shall be
necessary prior to any commencement of facility construction/operation or prior to
commencement of any activities for which the permit is required;

(b) The owner or operator must notify DEQ that construction, operations, or activities
have been completed in accordance with the approved plans and specifications;

(c) Prior to commencement of the permitted facility, operation, or activity, an inspection
will be conducted by DEQ to confirm that the facility, operations, or activities are ready to
commence in compliance with applicable requirements.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-118 Modification of Existing Permits

(a) DEQ may, on its own motion or the application of any person, modify a permit if,
after affording the applicant an opportunity for a hearing, the Director determines that:
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(1) Any condition of the permit has been violated or due to change in any condition
requiring either a temporary or permanent reduction or elimination of the permitted activity
or facility.

(2) There is a change in the applicable laws or regulations governing solid waste
management.

(3)  Such an action is in the public interest.

(b) DEQ shall develop a schedule to revisit and reissue all existing permits affected by
the change in the law or regulations at the time of the change. Modification of the permit
shall become final ten days after service of notice of the final decision to modify the permit.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-120 Suspension of Permit

(a) DEQ may, on its own motion or based on the application of any person, suspend a
permit if, alter affording the applicant an opportunity for a hearing, DEQ determines that:
(1)  Any condition of the permit has been violated;

(2) Any statute or regulation of the local or federal government has been violated; or
(3)  Or such an action is in the public interest.

(b) The permit shall be suspended until all conditions of the permit are met or all
violations have been properly corrected. Suspension of a permit shall become final ten days
after service of notice of the final decision to suspend on the holder of the permit.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-122 Revocation of Permit

(a) DEQ may on his own motion or the application of any person, revoke any permit if,
after affording the applicant an opportunity for a hearing, DEQ determines that:

(1)  There is a violation of any condition of the permit;

(2) The permit was obtained by misrepresentation, or failure to disclose fully all relevant
facts;

(3) There is change in any condition that requires either a temporary or permanent
reduction or elimination of the permitted disposal; or

(4)  Such an action is in the public interest.

(b) Revocation of a permit shall become final ten days after service of notice of the final
decision to revoke on the holder of the permit.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-124 Permit Renewal
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The permittee must apply for renewal of the permit sixty days before the permit expires.
At the time of renewal of a solid waste management permit, the facility is reevaluated and
the permit conditions updated to reflect changes to the current operational procedures. The
criteria for permit renewal determination is the same as for the initial application and shall
be in accordance with §§ 65-80-104 through 65-80-116 of this chapter.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-126 Transfer of Permit

A permit shall not be transferable, whether by operation of law of or otherwise, either from
one location to another, from one SWMF to another or from one person to another, without
the written approval of DEQ. A transfer shall not be approved by the Director unless he
determines that all applicable laws and regulations have been and will continue to be
complied with after the transfer and only if the transferee provides a written assurance that
it will so comply.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-128 Reporting Termination

Sixty days prior to closure any person issued a permit shall report the permanent
termination of the solid waste management activity or SWMF for which the permit has
been issued to DEQ and within the thirty days after the closure shall surrender the permit
to DEQ. DEQ may approve immediate closure of any SWMF if the facility poses a major
threat to human health and the environment.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-130 Posting of a Permit

Upon granting an approval for a permit, DEQ shall issue to the applicant a permit that shall
be posted in a conspicuous place at or near the operation site for which the permit was
issued.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-132 Falsifying or Altering a Permit
No person shall knowingly deface, alter, forge, counterfeit, or falsify a permit. If the permit

holder, his agents or employees, are found responsible for any such activity it shall bring
about immediate revocation of the permit.
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History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-134 Annual Reporting

The permittee shall submit an annual report to DEQ with information including the total
volume and types of solid waste collected and the average number of individual residences
or households and businesses serviced by the permittee on a weekly basis. The annual
reports also shall be submitted with the application for a MSWLF permit renewal.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-136 Conformance with Other CNMI and Federal Regulations

The owner or operator of a solid waste management activity or a SWMF must comply with
any other applicable Commonwealth or federal rules, laws, regulations, or other
requirements. Compliance with the regulations in this chapter does not exempt the owner
or operator of a solid waste management activity or a SWMF from complying with such
applicable Commonwealth or federal requirements.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-138 Inspection

(a) Representatives of DEQ, in accordance with the law, may enter and inspect a facility
for the purpose of conducting inspections adequate to determine compliance with the solid
waste management regulations including the terms of a permit. The inspections may be
made with or without advance notice, with good purpose, and at the discretion of the
Director of DEQ. The authority to inspect shall include the ability:

(1) To obtain any and all information, including records and reports, from an
owner/operator of a solid waste management activity or SWMF necessary to determine
whether the owner/operator is in compliance with the solid waste management regulations.
(2) To inspect any equipment.

(3) To collect samples of waste, and conduct monitoring or testing to ensure that the
owner/operator is in compliance with the solid waste management regulations in this
chapter.

(4) To observe operations involving the use or disposal of waste.

(b) Rights to Entry

In accordance with 2 CMC § 3132(a), for purposes of enforcing the provisions of the
Commonwealth of the Northern Mariana Islands Solid Waste Management Regulations,
codified in this chapter, the Director of DEQ or his authorized representative is authorized:
(1) To enter, at reasonable times, any establishment, site, premise subject or other place
subject to the permit program or where solid waste is disposed, stored for transfer, or
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processed; including where records relevant to the operation of regulated facilities or
activities are kept.

(2) To enter any premises at any time if there is substantial reason to believe that any
waste disposed or stored, or otherwise present on such premises is, through accident,
carelessness, or other circumstance, producing adverse effects on human health or the
environment, for the purpose of taking such action as may be necessary to prevent or
mitigate further adverse effects.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-140 Variances

[Reserved.]

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-142 Existing Facilities

All owners or operators of existing solid waste management activities or SWMF shall file
immediately an application for a permit to continue to operate. Permit applications for
existing facilities will be reviewed according to part 100 of this chapter.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Part 200 - Municipal Solid Waste Landfill Criteria
§ 65-80-201 Municipal Solid Waste Landfill Criteria

(a) Municipal Solid Waste Landfill (MSWLF): 50 CFR part 258 (1999) is hereby
adopted by reference in its entirety and is attached as appendix I to this chapter. All
municipal solid waste landfills shall comply with the provisions of 40 CFR part 258 (1999).

(b) Municipal Small Communities Exemption Landfill (SCEL): All municipal small
communities exemption landfills shall comply with the provisions of 40 CFR 258.1(f)(1)
to (3) (1999) and are thereby exempt from the requirements of 40 CFR 258 subparts D and
E, subject to the following:

(1) To qualify for the exemption in 40 CFR 258.1(f), the owner or operator of an SCEL
shall:

(1)  Identify the proposed site(s) for the anticipated SCEL and provide copies of the land
rights — Proof of valid legal interst in the real property, such as land title or lease agreement,
shall also be submitted to BECQ for review and approval.

(i1) Identify the proposed well site(s) or groundwater monitoring site(s) for BECQ’s
review and approval.
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(ii1)) Meet with BECQ to discuss the locations to collect groundwater samples at the
proposed SCEL site.

(iv) Sample for constituents listed in 40 CFR 258 Appendix — Constituents for detection
monitoring and Appendix II — Lists of hazardous inorganic and organic hazardous
constituents.

(v) Demonstrate that there is no migration of hazardous constituents from the unit into
the groundwater and provide results to BECQ for review and approval.

(vi) Demonstrate baseline sample from up-gradient and down-gradient neighboring
well(s).

(vil) Sample testing and assessment for (iv), (v), and (vi) above is to be performed by a
qualified and certified environmental specialist(s) either in-house or outsourced. Results
must be provided to BECQ for review and approval.

(viil) Submit a Solid Waste Management permit application with an indication of “Other
Solid Waste Disposal Facility” on the permit application with all required supporting
documents to BECQ for review and approval.

(2) The SCEL permit may be valid for a certain period as approved by BECQ, but no
more than three years after its approval.

(3) Under a schedule approved by BECQ, but no more than three years after a SCEL fail
to meet the standard established limits set in 40 CFR 258.1(f)(1), the SCEL must meet the
requirements of 40 CFR 258 subparts D and E.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Part 300 - Classification of Solid Waste Disposal Facilities and Standards for Non-
municipal Non-hazardous Waste Disposal Facilities That Receive CESQG Waste

§ 65-80-301 Adoption of Federal Standards

40 CFR part 257 (1999) is hereby adopted by reference in its entirety and is attached as
appendix II to this chapter.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-305  Applicability in the CNMI

All non-municipal, non-hazardous waste disposal facilities that receive CESQG waste shall
comply with the provisions of 40 CFR part 257, subpart B (1999).

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Part 400 - Transfer Stations

[Reserved.]
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History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Part 500 - Convenience Centers

[Reserved.]

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Part 600 - Recycling and Materials Recovery Facilities
§ 65-80-601 Applicability

(a) This Part regulates the construction and operation of recycling processing or
materials recovery facilities.

(b) The following facilities are exempt from regulation under this Part:

(1) Recycling drop-oft facilities permitted by rule; and

(2) Transfer stations and solid waste disposal facilities already permitted by DEQ,
provided that the recycling processing or materials recovery operations are addressed by
the facility’s permit.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021); Adopted 23
Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-605 Permit Required

(a) A permit is required to construct and operate a recycling processing or materials
recovery facility.

(b) Recycling processing or materials recovery facilities that are in operation as of the
effective date of this regulation shall submit a complete application for a permit within one
year after the effective date of this regulation.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021).

§ 65-80-610 Application for Permit

The permit application shall be completed on forms furnished by DEQ and shall include,
but not be limited to, the following:

(a) Land rights. Proof of valid legal interest in the real property such as a land title or
lease agreement shall be submitted.
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(b) Site analysis. A site analysis shall be submitted and shall include at least a site plan,
a process flow diagram, and a description of siting of equipment, machinery, public access,
and turnaround areas. The site analysis shall identify any flood hazards, wetland areas,
potable water supply wells, and fault areas. The site analysis shall include surrounding land
uses and, where determined necessary by DEQ, describe mitigating measures taken to
reduce the impact of the facility upon neighboring properties.

(c) Design requirements.

(1) Drainage. Each recycling processing or materials recovery facility shall be designed
to provide adequate drainage to prevent standing water and to control “run-on” and “run-
off” of rainwater.

(2) Nuisance, health, and safety control. Each recycling processing or materials recovery
facility shall be designed to include methods to control litter, insects, odors, and vectors.
(3) Leachate. Waste or material storage areas and the active processing areas must be
located on surfaces capable of minimizing leachate release into the groundwater under the
site and the surrounding land surface.

(d) Operations plan. An operations plan shall be submitted to DEQ detailing the
following:

(1) A description of the recoverable material proposed to be processed or recovered at
the facility including the current management of the recoverable materials;

(2) A means of weighing or measuring all materials accepted at the facility as well as all
residue, waste, and recovered materials;

(3) A plan for disposal of all residues and wastes, including intended disposal measures
and capacities for temporary storage of residue and waste generated during processing or
recovery;

and

(4) A plan to prevent and minimize fire hazards.

(e) Closure plan. A closure plan shall be submitted to DEQ detailing what steps the
facility will take upon facility closure to ensure no adverse environmental impacts.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021).

§ 65-80-615 Operating Conditions

The recycling processing or materials recovery facility must be operated in accordance
with the approved operating plan.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021).

§ 65-80-620 Recordkeeping and Reporting Requirement

(a) The facility shall maintain daily operating records including:
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(1) The type and quantity, by weight or volume of recoverable material received by the
facility;

(2) The quantity, by weight or volume, of recyclable materials recovered and of residue
or waste disposed (including all waste removed from the facility for disposal); and

(3) A summary of all monitoring performed at the facility.

(4) Any major deviations from the operating plan.

(b)  An annual report shall be prepared and submitted to DEQ summarizing for the
period from July 1-June 30 the information reflected in the daily operating records. The

report is due on July 31 of each year.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021).

Part 700 - Collection: Requirements for Commercial Waste Haulers

§ 65-80-701 Registration Required

It shall be unlawful for any person to initiate or continue the commercial collection of
municipal solid waste without first registering the waste hauling vehicle with the DEQ.

The annual registration fee for each vehicle shall be $50, and may be revised, in writing,
by the Director of DEQ.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021); Adopted 23
Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-705 Information Required for Registration

All applicants shall complete and submit their registration on forms furnished by the DEQ
and provide the following information for approval determination:

(a) A copy of their current business license.

(b) A list of all trucks and other equipment involved in the operation.
(c) The location of any vehicle or equipment storage facility.

(d) A copy of the insurance card for each vehicle.

(e) A copy of the CNMI Department of Public Safety (DPS) vehicle registration.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-710 Applicant Responsible for Operation
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Each registration form shall contain the original signature of the owner and applicant and
shall constitute acknowledgment that the applicant will assume responsibility for operation
of the collection business in accordance with the rules and regulations in this chapter and
any conditions made a part of registration.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-715 Approval of Registration

Registration applications containing all required information shall be considered approved
30 days following submittal, unless specific action is taken by DEQ. Commercial waste
hauler registrations shall be renewed annually. The annual fee shall be $25 initially, and
may be revised in writing, by the Director of DEQ.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-720 Modification, Suspension, Revocation or Transfer

The registration may not be modified or transferred (including change of business address)
without approval from the Director of DEQ. The Director, as specified under §§ 65-80-
118, 65-80-120, or 65-80-122 of this chapter, may modify, suspend or revoke any
commercial waste hauler’s registration, if the Director determines any of the standard
conditions or any of the provisions of 2 CMC §§ 3511 to 3521 or 2 CMC §§ 3101 to 3135
have been violated, or that such modification, suspension, or revocation is in the public
interest. Modifications, suspensions, or revocations shall become final 10 days after service
of the notice of final decision on the holder of the registration.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-725 Standard Conditions
(a) All employees shall have received proper safety training as required by OSHA.
(b)  All loads shall be covered or otherwise managed to prevent windblown debris.

(c) The company name, vehicle identification number, and volumetric capacity shall be
printed on both the left and right doors of all vehicles.

(d) The operator shall have in place management standards to minimize public nuisances
such as odors and vectors (i.e. flies and rodents) or leaking loads.

(e) All refuse shall be managed in such a manner as to prevent any impact on public
health and safety.

(f)  All employees shall be made aware of any DEQ or DSWM disposal restrictions.
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(g) All employees shall strictly follow any instructions given by DSWM personnel at the
solid waste management facility.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Part 800 - Miscellaneous Facilities/Activities
§ 65-80-801 Applicability

(a) This Part regulates the construction and operation of the following types of facilities:
(1) Facilities that perform any or all of the activities required for composting, including
chipping, chopping, mixing, blending, spraying, spreading, curing and/or processing;

(2) Construction and demolition waste landfills; and

(3) Salvage facilities, including but not limited to automotive salvage facilities
(including automobile dismantlers and junkyards), scrap metal salvage facilities, and white
goods salvage facilities.

(b) The following facilities are exempt from regulation under this Part:

(1) Facilities permitted by rule; and

(2) Transfer stations and solid waste disposal facilities already permitted by DEQ,
provided that the composting, construction and demolition waste landfill, and salvage
operations are addressed by the facility’s permit.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021); Adopted 23
Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-805 Permit Required
(a) A permit is required to construct and operate a facility subject to § 65-80-801.

(b)  Such facilities that are in operation as of the effective date of this regulation shall
submit a complete application for a permit within one year after the effective date of this
regulation.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021).

§ 65-80-810 Application for Permit — General Requirements

The permit application shall be completed on forms furnished by DEQ and shall include,
but not be limited to, the following:

(a) Land rights. Proof of valid legal interest in the real property such as land title or
lease agreement shall be submitted.
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(b) Site analysis. A site analysis shall be submitted and shall include at least a site plan
and description of siting of equipment, machinery, public access, and turnaround areas.
The site analysis shall identify any flood hazards, wetland areas, potable water supply
wells, and fault areas. The site analysis shall include surrounding land uses and, where
determined necessary by DEQ, describe mitigating measures taken to reduce the impact of
the facility upon neighboring properties.

(c) Design requirements.

(1) Drainage. Each facility shall be designed to provide adequate drainage to prevent
standing water and to control “run-on” and “run-off” of rainwater.

(2) Nuisance, health, and safety control. Each facility shall be designed to include
methods to control litter, insects, odors, and vectors.

(3) Leachate. Waste or material storage areas and the active processing areas must be
located on surfaces capable of minimizing leachate release into the groundwater under the
site and the surrounding land surface. Solid waste disposal areas must be located on
compacted soil liners consisting of a minimum of a two foot thick layer of soil with a
maximum permeability of a 1x10~ cm/sec, or an alternative design approved by DEQ.

(d) Operations plan. An operations plan shall be submitted to DEQ detailing the
following:

(1) A detailed description of the source, quality and quantity of the solid waste to be
collected;

(2) A means of weighing or measuring all materials accepted at the facility as well as all
residue, waste, and salvaged or composted material produced;

(3) A plan for disposal of all residues and wastes, including intended disposal measures
and capacities for temporary storage of residue and waste generated during processing or
recovery;

and

(4) A plan to prevent and minimize fire hazards.

(e) Closure plan. A closure plan shall be submitted to DEQ detailing what steps the
facility will take upon facility closure to ensure no adverse environmental impacts.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021).

§ 65-80-815 Application for Permit — Specific Requirements by Facility Type

In addition to the application material required by § 65-80-810, the operations plan
submitted with the facility application shall include the following additional information
as applicable:

(a) Composting facilities

(1) A detailed description of the type and expected quantity of any bulking agent to be
used;
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(2) The method by which organic solid waste that possess a pathogen concern will be
composted to meet the criteria for reducing pathogens. Acceptable methods are:

(i) The windrow composting method, in which the solid waste is maintained under
aerobic conditions during the composting process, and is turned a minimum of five times
during a period of fifteen consecutive days with the temperature of the mixture being fifty-
five degrees Celsius or greater within six to eight inches below the surface of the pile;

(i1)) The aerated static pile composting method, in which the compost pile must be
insulated and a temperature of not less than fifty-five degrees Celsius or greater must be
maintained throughout the compost pile for at least three consecutive days;

(i11)) The enclosed vessel composting method, in which the mixture must be placed in an
enclosed vessel and maintained at a temperature of not less than fifty-five degrees Celsius
or greater throughout the mixture for at least three consecutive days; and

(iv) Other methods approved by DEQ on a case-by-case basis;

(3) A monitoring plan, including the location of monitoring points and frequency of
monitoring, to ensure that the composting facility has sufficient temperature monitoring to
ensure that the pathogen reduction criteria are met. For a windrow and aerated static pile
process, this may include monitoring six to eight inches below the pile surface; for an
aerated static pile process, this may include monitoring six to eight inches from the outlet
of the aeration pipe; and for an enclosed vessel system, this may include monitoring six to
eight inches inside the vessel wall and six to eight inches from the aeration piping (when
operating in the positive aeration mode). Temperature monitoring must occur, at a
minimum, on a daily basis: and

(4) A plan to ensure that the finished compost from composting operations shall be
nonpathogenic, free of offensive odors, biologically and chemically stable, free of injurious
components or particles, and able to sustain plant growth, together with a description of
the ultimate use for the finished compost and the method of removal from the site.

(b) Construction and demolition solid waste landfills

(1) A waste exclusion plan to ensure that the landfill will not accept hazardous waste:
electrical transformers with oil or polychlorinated biphenyls (PCB) or when generated from
other than demolition projects; pesticide containers, unless they meet applicable
requirements for household waste; liquids; or friable asbestos containing material, unless
it complies with 40 C.F.R. Part 61, National Emission Standards for Hazardous Air
Pollutants;

(2) A groundwater monitoring plan including

(i) The location of monitoring wells (with a minimum of one upgradient and one
downgradient monitoring wells, plus any additional wells required by DEQ) and a detailed
description of the monitoring well construction;

(i1)) A sampling plan including tests to be performed, methods to be used, and frequency
of sampling (including sampling and testing of the monitoring wells prior to starting
operations to establish baseline data), for the following chemicals: arsenic, barium,
cadmium, chromium, lead, mercury, selenium, silver, chemical oxygen demand, total
organic carbon, total petroleum hydrocarbon, and cyanide; and

(ii1)) Corrective action requirements should the results of testing show exceedances of
water quality standards and/or elevated concentrations above baseline.
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(c) No additional application requirements apply for salvage facilities.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021).

§ 65-80-820 Operating Conditions

(a) Each facility subject to this Part 800 must be operated in accordance with the
approved operating plan.

(b) The owner and/or operator of each facility subject to this Part 800 must notify any
potential purchaser of the property that the property has been used for regulated solid waste
management activity.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021).

§ 65-80-825 Recordkeeping and Reporting Requirement

(a)  The facility shall maintain daily operating records including:

(1) The type and quantity, by weight or volume of waste received by the facility;

(2) The quantity, by weight or volume, of compost produced and/or material salvaged,
as applicable, and of residue or waste disposed (including all waste removed from the
facility for disposal);

(3) A summary of all monitoring performed at the facility; and

(4) Any major deviations from the operating plan.

(b)  Anannual report shall be prepared and submitted to DEQ summarizing for the period
from July 1-June 30 the information reflected in the daily operating records. The report is
due on July 31 of each year.

Modified: 1 CMC § 3806(a).

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 43 Com. Reg. 47660 (Oct. 28, 2021); Proposed 43 Com. Reg. 47500 (Aug. 28, 2021).

Part 900 - Financial Assurance for Non-MSWLF Facilities/Operations/Activities

[Reserved.]

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Part 1000 - Enforcement Authority and Procedures

§ 65-80-1001 Remedies for Violations
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The Director of DEQ is authorized to impose the following remedies for violation of the
CNMI Solid Waste Management Regulations, codified in this chapter.

(a) Pursuant to 2 CMC § 3131(a) and (c), and 2 CMC § 3519(a) and in accordance with
§ 65-80-1020, the Director may issue any order necessary to enforce the Acts, the
regulations in this chapter, and any term of any permit issued under these regulations
including but not limited to:

(1) An order to cease and desist, immediately or within a stated period of time, any
violation of the Acts, the regulations in this chapter or any term of any permit issued under
these regulations.

(2)  An order to cease and desist immediately any activity which may endanger or cause
damage to human health or the environment.

(3) An order to take such mitigating measures as may be necessary to reverse or reduce
any significant adverse effects of a violation of the Acts, the regulations in this chapter, or
any term of any permit issued under these regulations.

(4) An order to pay any civil penalties authorized by law for violations of the regulations
in this chapter, any order issued under these regulations and any term of a permit granted
pursuant to these regulations.

(5) An order to a pay a penalty for any amount expended by DEQ in taking necessary
action to reverse or reduce any significant adverse effect of a violation of the regulations
in this chapter, any order issued under these regulations, any term of a permit granted
pursuant to these regulations.

(b)  Pursuant to 2 CMC § 3131(b), the Director, through the CNMI Attorney General,
may institute a civil action in the Commonwealth Superior Court to take any action
authorized by law, including but not limited to the following:

(1) Enjoin any threatened or continuing activity that violates the Acts, the regulations in
this chapter, any order issued under these regulations and any term of a permit granted
pursuant to these regulations.

(2) Recover civil penalties for violations of the Acts, the regulations in this chapter, any
order issued under these regulations and any term of a permit granted pursuant to these
regulations.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-1005 Right to Intervene
In accordance with 2 CMC § 3131(i), any citizen having an interest that is or may be

adversely affected, shall be allowed to intervene as a right in any civil action to obtain the
remedies specified in § 65-80-1001.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-1010 Suspension, Revocation, Modification of Permits
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If appropriate, and consistent with §§ 65-80-118, 65-80-120, and 65-80-122 and 65-80-
1025 of this chapter, the Director may suspend, revoke, or modify any permit, license, or
certification issued by DEQ for violation of the Acts, the regulations in this chapter and
any permit or license issued pursuant to these regulations.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-1015 Knowing and Willful Violations

Any person who knowingly and willfully commits any criminal act in violation of the Acts,
the regulations in this chapter, and any permit, or order issued under this chapter, and who
is found guilty by a court of competent jurisdiction may be punished by a fine and/or
imprisonment in accordance with the law. Any other penalties or remedies provided by this
chapter, the law and/or ordered by the Director shall also remain in effect.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-1020 Procedures for Administrative Orders

(a) Any person who is subject to civil penalties, revocation, or suspension may be served
with a notice of violation and administrative order and may, upon written request, seek a
hearing before the Director or designee. Request for a hearing may be served upon the
Division within seven calendar days from receipt of the administrative order. Failure to
request an appeal within seven calendar days shall result in the person’s waiving the right
to any appeal or hearing.

(b) The written request for a hearing shall serve as the answer to the complaint. The
request for hearing or “answer” shall clearly and directly admit, deny, or explain each of
the factual allegations contained in the complaint with regard to which the alleged violator
(respondent) has any knowledge. Where respondent has no knowledge of a particular
factual allegation and so states, the allegation is deemed denied. The answer shall also state
(1) The circumstances or arguments which are alleged to constitute the grounds of
defense,

(2) The facts which respondent intends to place at issue, and

(3) Whether a hearing is requested.

(4) Failure to admit, deny, or explain any material factual allegation contained in the
complaint constitutes an admission of the allegations. An oral answer may also be given at
the time of hearing should a hearing be requested.

(c) The respondent may also request an informal settlement conference. An informal
settlement conference shall not affect the respondents obligation to file a timely request for
hearing. If a settlement is reached the parties shall forward a proposed consent order for
the approval by the Director.
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(d) If a hearing is conducted the Director or his designee will preside over the hearing.
The Director shall control the taking of testimony and evidence and shall cause to be made
an audio, audio-video, or stenographic record of the hearing. The type of record made shall
be at the discretion of the Director. Evidence presented at such a hearing need not conform
with the prescribed rules of evidence, but may be limited by the Director in any manner
the Director reasonably determines to be just and efficient and promote the ends of justice.
The Director shall issue a final written decision within 15 working days of the close of the
enforcement hearing. The decision shall include written findings of fact and conclusions
of law. The standard of proof for such a hearing and decisions shall be the preponderance
of the evidence.

(e) An appeal from the final enforcement decision shall be to the Commonwealth
Superior Court within thirty calendar days following service of the final agency decision.

(f)  For filing deadline purposes counting of the days shall start on the day after issuance
or receipt (whichever is specified). If any filing date falls on a Saturday, Sunday, or
Commonwealth holiday, the filing date shall be extended to the next working day.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-1025  Director’s Responsibility

The Director shall have the responsibility to prepare, issue, modify, revoke and enforce
orders for compliance with any of the provisions of this chapter or of any rules and
regulations issued pursuant thereto and requiring the taking of such remedial measures as
may be necessary or appropriate to implement or effectuate the provisions and purposes of
this chapter.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-1030 Civil Actions

The Director may initiate civil actions through the Commonwealth courts which shall be
transmitted through and with the approval of the Office of the Governor and the Attorney
General as necessary to enforce the regulations in this chapter. The Attorney General will
institute legal actions to enjoin a violation, continuing, violation, or threatened violation of
this chapter.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

§ 65-80-1035 Search Orders or Warrants

If the Director has probable cause to believe there has been a violation of the regulations
in this chapter, upon receipt of an order or warrant from the Commonwealth Trial Court or
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the District Court, DEQ may enter upon and search any property, take necessary samples
or readings therefrom, seize evidence found therein and examine or impound any book or
record found therein or specified in such order or warrant.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Commission Comment: The “Commonwealth Judicial Reorganization Act,” PL 6-25 (effective May 2,
1989), renamed the Commonwealth Trial Court and directed that references to the Commonwealth Trial
Court in the Commonwealth Code be interpreted to refer to the new Commonwealth Superior Court. See 1
CMC § 3201 and the commission comment thereto.

§ 65-80-1040 Searches Without Warrants

The Director or his authorized representative may enter property for purposes specified in
§ 65-80-138 without a warrant if: a violation has occurred or is imminent; the violation
poses a serious, substantial, and immediate threat to public health or welfare; or the process
of obtaining a warrant or order would prolong or increase the threat, impair discovery of
evidence of a violation, or impair mitigation of the threat.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Part 1100 - Miscellaneous Provisions
§ 65-80-1101 Severability

Should any part, section, paragraph, sentence, clause, phrase, or application of the rules
and regulations in this chapter be declared unconstitutional or invalid for any reason by
competent authority, the remainder or any other application of these rules and regulations
shall not be affected in any way thereby.

History: Adopted 47 Com. Reg. 52148 (June 15, 2025); Proposed 47 Com. Reg. 51992 (Mar. 15, 2025);
Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).
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Appendix I
40 CFR 258 (1999)

PART 258—CRITERIA FOR MUNIC-
IPAL SOLID WASTE LANDFILLS

Subpan A—General

Sec.

254.1 Purpose, scope, and applicabilicy.
238.2 Delinitlons.

583 Consideration of other Federal laws.
258.4<250.9 |Reserved]

Subpan B—Location Restrictions

Alrport safety,

Floodplains.

Wetlands.

Fault areas.,

Smismic impact zones.

25815 Unstable areas.

258.18 Closure of existing municipal solid
waste landfill units.

350.17-258.18 |Reserved]

Subpart C—=0Dperatng Crilera

5830 Procedures for exeluding the receipt
al hazardous Waste.
258,21
25p.22
£38.23
25824
26826
25428
150.27

253.10
258.11
158.1E
258.1%
15804

Cover material requirements,
Disease vector control.
Explosive gases control.

Adr erlteria; - .
“ACCESE requiremeants,

Foun -op'run-off control systems.
Surface water réquirements,
250.20 Ligufids restriciions.
25829 Recordkeeping requirements,
250 30-358.39 [Reserved]

Subpart D—Design Criteria

25840 Dedign criteria.
250.41-258,49 [Reserved]

Subpari E—Ground-Water Monitoring and
Comective Action

15850 Applicability.

158.5]1 Cround-water monitoring systems,

18452 [Reserved|

238,53 Ground-water sampling and analysis
requiramants.

5854 Deection monitoring program.

25555 Assessment monitoring program.

258.56 Assesarnent of corrective measures.

E57 Selection of remedy.

158,38 Implementacion of the correccive ac.
Lion program.

258.59 [Flescreed)

Subpan F—Closure and Post-Closure Care
25880 Closure criteria. ’ )
258,60 Posc-closure cars requircmencs,
258.62-258.69  [Reserved]

Subpan G—Financial Assuranee Criteria
2510 Applicability and effective dae.
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74871 Financial assurance for closure.
350,72 Financial assurance for post-closure

Care.
4.73 Financial assurance for corrective ac:
tion

8.1 P-a.llumhhrrmchuﬂm
156.75 Discounting.

APPENDEX I TO PART 258—CONSTITUENTS FOR
DETECTION MONTTORING
APPENDIX [T T0 PART 358—LIST OF HAZARDOUS
AND ORCANIC CONSTITUENTS
AUTHORITY: 33 US.C. LM5(d) and (=); 42
LLS.C, B902(a), G907, 91Z(a). 6944, @45(c) and
Eiddalc).
SouRcE: 56 FR 51006, Oct. 9. 1981, unless
otherwise noted.

Subpant A—General

§258.1 Purpose, scope, and applica-
bility.

(a} The e of this part Is 1o es-
tablish mintmum national criteria
under the Resource Conservation and
R Act [RCRA or the Act), as
am . for all municipal selld waste
landfill (MSWLF) units and under the
Clean Water Act, as amended, for mu-
nicipal solid waste landfills that are
used to dispose of sewige sludge. Thesa
minimum pational criteria ensure the
protection of human health and the en-
ViTOnIment.

(b) These Crireria apply to owners
and operators of new MSWLF units, ex-
isting MSWLF units, and lateral ex-

sions, except as otherwise specifi-
cally provided in this part; all other
solid waste disposal facilities and prac-
tices that are not regulated under sub-
title C of RCRA are subject to the cri-
teria contained in parc 257 of this chap-

Ler.

{c} These Criterla do mot apply to
municipal solid waste landfill units
that'do not recelve waste after October
9, 1991.

{di(1). MSWLF units that meet the
conditions of §258.1(e)(2) and receive
waste after October §, 1991 but stop re-
ceiving waste before April 9, 1984, are
exempt from all the requirements of
this parc 258, except the final cover re-
quirement specified in §258.60(a). The
final cover must be installed by Octo-
bar 9, 1584, Owners or operators of
MSWLF units described in this para-
graph that fail to complete cover in-
stallation by October 9, 1954 will be
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§258.1

subject to all the requirements of this
25E, unless otherwise specified,

(2) MSWLF units that meet the con-
ditions of §238.1(e}(3} and recelve waste
after October 8, 1991 but stop recefving
waste before the date designated by the
state pursuant to $5258.1(e)(3). are ex-
empt from all the requirements of this
part 258, except the final cover reguire-
ment specified In §258.680(a). The final
cover must be installed within one year
after the date designaved by the scace
pursuant o §238.1(e1(3). Owners or op-
erators of MSWLF units described in
chis paragraph that fail to complece
cover installation within one year after
che date designated by the state pursu-
ant to §258.1(=)(3) will be subject to all
the requirements of this parc 258, un-
less otherwise specified.

(1) MSWLF units that mest the con-
dicions of paragraph (0(1) of this sec-
tion and recelve waste after October 8,
1991 but stop receiving waste before Oc-
cober. 9, 1997, are exemnpt from all the
requirements of this part 238, emcept
the final cover requirement specified in
5258.60(a). The [inal cover must be in-
stalled by October 9. 1938 Owners or
operators of MSWLF units described in
this that fall to complete
cover installation by October &, 1908
will be subject to all the requirements
of this part 238, unless otherwise speci-
{led.

(4} MSWLF units that do not meet

che condicions of §258.1 (e)(2), («){3). or
{ifl and receive waste after October 9,
19491 but stop receiving waste before Oc-
cober 9, 1993, are exempt from all the
requirements this parc 258, except the
final cowver regquirement specified in
§258.60(a). The final cover must be in-
stalled by Ocrober 9, 1884. Cwners . or
operators of MSWLF units described In
this paragraph that fail teo complete
cover installation by October 9, 199
will be subject wo all the reguiremnments
uf this part- 238, unless otherwise speci-
B, :
_ [elil) The compliance date for all re-
guirements of this part 258, unless oth-
erwise specified. is October 9. 1983 for
all MSWLF units that receive waste on
or after October 9, 1383, except those
units that qualify for an extension
under {e)(2), (3], or (4) of thiz section.

(2] The compllance date for all re-
guirements of this parc 238, unless oth-
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erwise specified, is April 9, 1994 for an
exizting MSWLF unit or a lateral ex-
pansion of an existing MSWLF unit
that meets the following conditions:

i} The MSWLF unit disposed of 100
tons per day or less of solid waste dur-
ing & representacive period prior oo Oc-
tobar 9, 1093;

i1i} The unit does not dispose of more
than an average of 1M TPD of solid
waste each month between October 9,
1993 and April 9, 1994;

(i1} The MEWLF unit is located in a
state that has submitted an applica-
tion for permit program approval to
EPA by October 9, 1993, is located in
the state of lowa, or is located on In-
dian Lands or Indian Country; and

{iv) The MSWLF unit is not on che
Matlonal Priorities List (MPL) as found
in appendix B to 40 CFR part 300.

3] The compliance date for all re-
quirements of this part 258, unless oth-
erwise specified, for an  existing
MSWLF unit or lateral expansion of an
existing MSWLF unit recelving flood-
related wasce from  federally-des-
ignated areas within the major disas-
ters declared for the states of lowa, [1-
linols, Minnesota, Wiscansin, Mlssourl,
Mebraska, Kansas, North Dakota, and
South Dakota by the President durin
the summer -;fy 1983 pursuant to
.5.C. 5121 er seq., shall be designated
by the state in which the MSWLF unit
is located in accordance with the fol-
lowing:

(i) The MSWLF unit may continue to
accept waste up to April 9, 1994 without
being subject to part 254, If the state in
which the M5WLF unit i5 located de-
cermines that the MSWLF unit is need-
ed o receive Mood-related waste from a
federally-designated disaster area as
specifled in (e}(3) of this section.

(i) The MSWLF unit that receives an
extension under paragraph (@)(3) (1) of
this sectlion may - contlnue to accept
wasLe to an additional six months
hl:_w:md.uiprﬂ 9, 1934 without belng sub-

ject to part 258, If the state In which

the MSWLF unit is located decermines
that the MSWLF unit is needed to re-
cejve flood-related waste from a feder-
ally-designated disaster area specified
in (e} (1) of chis section.

(iii) In no case shall a MSWLF unic
recelving an extension under paragraph
(e)(3) (1) or (U) of this sectlon accept
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Environmental Protection Agency, EPA

waste beyvond Cctober 8. 1994 without
being subject Lo parc 258,

[4) For a MSWLF unit that meets the
conditions for the exemption in para-
graph (1) of this saction. the compli-
ance date for all applicable require-
ments of 258, unless otherwise
specified, 1s October 9, 1997,

1) Owners or operators of new
MEWLF units, existing MSWLF units,
and lateral expansions that dispose of
less chan twenty (20 tons of municipal
solid wasce daily, based on an annual
average, are exempt from subparts D
and E of this part, so long as there is
ng evidence of ground-water contami-
nation {rom the MSWLF unit, and the
MSWLF unit serves:

{i} A communlity that experiences an
annual incerruption of at least three
consecutive months of surface trans-
portation that prevents access Lo 8 re-
gional waste management facilicy, or
i) A community that has no prac-
ticable waste management alternative
and the landfill unit is located In an
area that annually recelves less than
or equal to 25 inches of precipitation,

(2} Owners aor ators of new
MSWLEF units, existing MSWLF units,
and lateral expansions that meet the
criteria in paragraph (f1(1) (i} or (B{1){iL)
of this section must place in the oper-
ating record information  dem-
anstrating this.

(3] If the owner or operator of a new
MSWLE unit. existing MSWLF unit, or
lateral expansion has knowledge of
ground-warer contamination resulting
from the unit that has asserted the ax-
emption in  paragraph (D{{) or
(N {ii) of chis section, the owner or
operator must notify the state Director
of such contamination and, thereafter,
comply with subparts D and E of this

arct.

g (g} Municipal solid waste landflll
unics failing vo satisfy these criteria
are considered open dumps for purposes
of State solid waste management-plan-
ning under RCRA, :

fhl Municipal solid waste landflil
units failing co satisfy these criteria
constitute open dumps, which are pro-
hibited under section 4005 of RCRA,

(i} Municipal solid waste landfill
units containing sewage sludge and
falling to satisfy these Criteria viclate
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sections 309 and 405(e) of the Clean
Warer Act.

1j} Subpart G of this part i5 effective
April 9, 1995, except for MSWLF units
meeting the requirements of paragraph
i(f1{1) of this section, in which case the
effective date of subpart G is October 9,
1985,

[56 FR 51018, Oct. 9, 1991, as amended at 58 FR
51548, Oce. 1, 1993; 60 FR 52342, Ocr. & 1995 61
FR 50413, Sept. 25, 109]

§258.2 Definitons.

Unless otherwise noted. all terms
contained in this part are defined by
their plain meaning. This section con-
tains definitions for cerms that appear
throughout this part: additional defini-
rions a in the specific sections to
which apply.

Active life means the period of oper-
ation beginning with the initial receipt
of solid waste and ending ac completion
of closure activities in accordance with
§258.60 of this part.

dctive portion means that part of a fa-
eility or unit that has received or is re-
celving wastes and thar has not been
cloged In accordance with $258.60 of
this part.

Aguifesr means a geological forma-
tion, group of formations, or porcon of
a formation capable of yielding signifi-
cant quantities of ground Water to
wells or springs.

Commercial solid waste means all
types of solid waste generated by
stores, offices, restaurants, ware-
houses, and other nonmanufacturi
activitles, excluding residential and In-
dustrial wastes.

[DHrector of an Approved State means
the chief adminiscrative officer of a
state agency responsible for imple-
menting the state permit program that
is deemed to be adequate by EFA under
regulations published pursuant to sec-
tions 2002 and 4005 of RCEA.

Existing MSWLF unit means any mu-
nicipal solid wasre landfill unit that is
recelving solid waste as of the appro-
priate dates specified in  §258.1(g).
Waste placement In existing units
must ke consistent with past operating
practices or modifled practices to en-
sure good managsment.

Facility means all contiguous land
and structures, other appurtenances,
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and rovements on the land used for
the disposal of solid waste,

Ground water means water below the
land surface in a zone of saturation,

Household  waste means any solld
waste (including garbage, trash, and
sanitary waste in septic tanks) derived
from househaolds (including single and
mulciple residences, hotels and mocels,
bunkhouses, ranger stations., oew
guarters, campgrounds, picnic grounds,
and day-use recreation areas).

Indian lands or [ndian eounery means:

(1} All land within the limics of any
Indian reservation under the jurisdic-
tion of the United Scates Government,
notwithstanding the issuance of any
patent, and including rights-of way
running throughout the reservation;

(2} All dependent Indian communities
within the borders of the United Staes
whether within the original or subse-
quently acquired territory thereof, and
whether within or without the limics of
the State: and

(3) All Indian allotments, the [mdian
titles o which have not been extin-
guished, including rights of way run-
ning through the same.

Indian Tribe or Tribe means any In-
dian tribe, band, nation. or community
recognized by the Secrerary of the In-
terior and exercising substancial gov-
ermmental duties and powers on Indian
lands.

Indusirial solid wasts means solid
waste generated by manufacturing or
industrial processes that is not a haz-
ardous waste regulated under subcitle
C of RCRA. Such waste may include,
but is not limited to, waste resulting
from  cthe following manufacturing
processes: Electrie power generation;
fercilizerfagricultural chemicals: food
and related products’'by-products. inor-
ganic chemicals; iron and steel manu-
facturing: leather and leather products;
nonferrous metals  manufacturing/
foundries: organic chemicals: plastics
and resins manufacturing: pulp and
paper industry, rubber and miscella-
neows plastic products: stone, glass,
clay. and concrete products; textile
manufacturing transportation egquip-
ment: and water rreatment. This cerm
does not include mining waste or oil
and gas wasre.
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Lateral expansion means a horkzontal
expansion of the waste boundaries of
an existing MSWLF unit.

Leachate means a llquid that has
passed through or emerged from solid
waste and contains soluble, s .
or miscible marterials removed from
such waste.

Mumicipal solfd waste landfill wnit
means a discrete area of land or an ex-
cavation that receives household
waste, and that {5 not a land applica-
rlon unit. surface Impoundment, injec-
cion well, or waste pile. as those terms
are defined under §237.2. A MSWLEF
unir also may recelve other types of
RCRA subtitle D wastes, such as com-
mercial solid wasie, nonharardous
sludge, conditlonally exempt small
quantity generator waste and indus-
trial solid waste. Such a landfill may
be publicly or privately owned. A
MSWLF unit may be a new MSWLF
unit, an existing M3WLF unit or a lat-
eral expansion.

New MSWLF urdt means any Imunic-
ipal solid waste landiill unic chat has
not recelved waste prior to October 8,
1993, or prior to October 9, 1997 if the
MSWLF unit meets the conditlons of
§258.1(0(1).

Open burning means the combustion
af solld waste without:

(1) Contrel of combustion air to
maintaln adequate temperature for ef-
ficient combustion,

(2) Contalnment of the combustion
reaction in an enclosed device Lo pro-
vide sufficient residence time and mix-
ing for complete combustion, and

(3} Control of the emission of the
combustion products.

Operator means the personis) respon-
sible for the overall operavion of a fa-
cility or part of a facility.

Owner means the person(s) who owns
a facility or part of a facility.

Run-off means any rainwater, leach-
ate, or other liquid that drains over
land from any part of a facility.

Run-on means any rainwater. leach-
ate, or other liquid thar drains owver
land onte any part of a facilicy,

Saturated zone means that part of the
earth’'s crust in which all voids are
filled with water.
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Sludge means any solld, semi-solid, or
liguid waste generared from a munic-
ipal, commercial, or Industrial waste-
water reatment plant. warer supply
treatment plant, or air pollution con-
trel facility exclusive of the treared ef-
fluent from a wastewater treacment
plant.

Solid waste means any garbage. or
refuse, sludge from a wastewater treat-
ment plant, water ly treacment
plant, or air pollution eontrol facility
and other discarded material, ineluding
solid. liquid. semi-solid, or contained
gaseous material resulting from indus-
trial. commercial, mining, and agricul-
tural operations, and from community
activities, but does not include solid or
dissolved materials in domestic sew-
age, or solid or dissolved materials in
irrigation return flows or induscrial
discharges that are point sources sSub-
Jject o permit under 33 US.C. 1342, or
source, special nuclear, or by-product
material as defined by the Atomic En-
ergy Act of 1354, as amended (68 Stat.
23], .

State means any of the several
States, the Distriet of Columbia, the
Commaonwealth of Puerto Rico, the
Virgin:  Islands, Guam, Amserican
Samoa, and the Commonwealth of the
Morthern Mariana Islands.

State Director means the chief admin-
Istrative officer of 'I'J:'uz lead state agen-
cy responsible for lementing the
state permit pmgra.m or 40 CFR part
257, subpart B and 40 CFR parc 258 regu-
lated facilities.

Uppenmost aguifer means the geologic
formation nearest the natural ground
surface that is an aquifer, as well as,
lower aquifers that are hydraulically
interconnected with this aquifer within
the facllity’s property boundary.

Waste management wnit  boundary
means a vercical surface located at the
hydraulically downgradient limit of
the unit. This vertical surface exrends
down into the uppermost aquifer.

|56 FR 51016, Cet, 9, 1991; 57 FR 28627, June 26,
1992, az amended at 38 FR 5187, Oct. 1, 1953;
3 FR 52ME, Oct. G, 1995; 63 FR 57044, Ocr, 23,
] |

!Eill_n'i Comzlderation of other Federal
aws.

The owner or operator of a municipal
solid waste landflll unit must comply
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with any other applicable Federal
rules, laws, regulations, or other re-
quirements.

§5258.4-258.9 [Reserved]

Subpar B—lLocation Restrictions

§258.10 Airport safety.

(a) Owners or operacors of new
MSWLF units, existing MSWLF unirts,
and lateral expansions that are located
within 10,000 feer (3.048 meters) of any
alrport runway end used by turbojec
aircraft or within 5000 feet (1,524 me-
ters) of any alrport runway end wused by
only piston-cype aircraft must dem-
onstrate that the units are designed
and operated so that the MSWLF unit
does not pose a bird hazard to aircraft.

(b} Owners or operators slng te
site new MSWLF Fxﬁ'ﬂﬂ armalgux-
pansions within a flve-mile radius of
any airport runway end used by tur-
bojer or piston-type alreraft must no-
tify the affected alrport and the Fed-
eral Aviatlon Administracion (Faa).

() The owner ar operator must place
the demonstration in paragraph (a) of
this section in the operating record and
notify the State Director that it has
been placed in the operating record.

{d) For of this section:

(1] Afrport means public-use airport
open to the public without prior per.
mizsion and without restrictions with-
in the physical capacities of avallable
facilitles.

(2] Bird hazard means an increase in
the likellhood of birdfaireraft collisions
that may cause damage to the aircraft
or injury to its occupants.

§258.11 Floodplains.

(al Chwners or ators of new
MSWLF units, existing MSWLF units,
and lateral expansions located in [OD-
vear floodplains must demonscrate
that the unit will not restrict the flow
of the 100-vear flood, reduce the tem-
FIOTEI}" water storage capacity of the

codplain, or result in washout of solid
wasle 0 as to pose a hazard to human
health and the énvironment. The owner
or operator must place the demonstra-
tion in the opera record and notify
the State Director that it has been
Placed in the operating record.

{b) For purposes of this section:
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(1) Filoodplain means the lowland and
relatively flat areas adjoining inland
and coastal waters, including flood-
prone areas of offshore islands, that are
inundaced by the 100-vear flood,

2] 10-yvear Jood means a flogd thac
has a |-percent or greater chanee of re-
cutTing in any given year or a flood of
a magnitude equalled or exceeded once
in 100 vears on the average over a sig-
nificancly long period.

(3] Washour means the ing away
of solid waste by waters the base
Meoed.

§238.12 Wetlands.

{a) New MSWLF units and lateral ex-
pansions shall not be located in wet-
lands, unless the owner or operator can
make the following demonstrations to
the Director of an a:p-p:ruv\:d Srate:

(1] Where applicable under section 404
of the Clean Water Act or applicable
Stare wetlands laws, the presumption
that practicable altermative to the pro-
pesed landfill iz available which does
not involve wetiands is clearly rebut-
Ced;

(2] The construction and operation of
the MSWLF unit will not:

(i} Cause or contribute to viclations
of any applicable Stare water gualicy
standard,

{if) Vielate any applicable toxic efflu-
ent standard or prohibition under Sec-
tion 37 of the Clean Water Act,

(it} Jeopardize the continued exizt-
ence of endangered or threatened spe-
cies or result in the destrucrion or ad-
verse modificacion of a critical habitar,
protecred wnder the Endangersd Spe-
cies Aer of 1973, and

(ivl Violace any requirement under
the Marine Protectiomn. Research. and
Sanctuaries Act of 1972 for the protec-
tion of a marine sanctuary;

3] The MSWLF unit will not cause or
contribute co significant degradation
of wetlands. The owner or operator
must demonscrace the invegrity of the
MEWLF unit and its ability o protect
ecological resources by addressing the
following factors:

(i} Erosion. stability, and migration
potenctal of nacive werland soils, muds
and deposits used to support the
MSWLF unit;
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(il) Erosion, stability, and migration
potential of dredged and fill materials
used to support the MSWLF unit:

(iii}) The volume and chemical nature
of the waste managed In the MSWLF
umnit;

(iv) Impacts on fish, wildlife, and
other aquatic resources and their habi-
tat from release of the solid waste;

(v} The potentlal effects of cata-
strophic release of waste to the wet-
land and the resulting impacts on the
environment:; and .

(vi) Any additional factors, as nec-
essary. o demonstrace thar ecological
resources im the wetland are swffi-
ciently protected.

4) To the extent required under sec-
tion 40 of the Clean Water Act or ap-
plicable State wetlands laws, steps
have besn taken to attempt to achlewe
no net loss of wetlands (as defined by
acreage and function) by first avoiding
impacts to wetlands to the masximum
extent practicable as required by para-
graph I_J::jﬂ.{ﬂ of this section. then mini-
mizing unavoldable impacts to the
maximum exvent practicable, and fi-
nally offsecting remaining unavoidable
wetland i through all appro-
priate and practicable ecompensatory
mitigation actions (e.g.. restoration of
existing degraded wetlands or creation
of man-made wetlands): and

(5) Sufflcient Information 1s available
to make a reasonable determination
with respect to these demonstracions,

(b} For purposes of this secton, wet-
lands means those areas that are de-
fined in 40 CFR 232.2(r).

§258.13 Fault areas.

(@) Mew MSWLF units and lateral ex-
pansions shall not be located within 200
feer (G0 meters) of a fault that has had
displacement in Holocene time unless
the oWhet OF operator demonstrates to
the Director of an approved State that
an alternative setback discance of less
than 200 feet (B0 meters) will prevent
damage to the structural incegrity of
the MSWLF unit and will be proteccive
of human health and the environment.

(b} For the purposes of this section:

(1) Fawlt means a fracture or a zone
of fractures In any marerial along
which strata on one side have been dis-
placed with respect to that on the
other side,
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{2) Displacement means the relative
movement of any two sides of a fault
measured in any direction.

{3) Holocens means the most recent
epoch of the Quaternary period, ex-
tending from the end of the Pleistocene
Epoch to the present.

§258.14 Selsmic impact zones.

(a) Mew MSWLF units and lateral ex-
pansions shall not be located in selsmic
impact zones, unless the owner or gper-
ator demonstrates to the Director of an
approved StatefTribe that all concaln-
ment structwres, including liners,
leachate collection systems, and sur-
face water control systems, are de-
signed to resist the maximum hori-
zontal acceleration in lithifled earch
material for che site. The owner or op-
erator must place the demonstraclon in
the operating record and notify the
State Director that it has been placed
in the operating recond.

(b} For the purposes of this section:

(1) Seismic impact zone MEANS an area
with a ten percent or greater prob-
ability that the maximum horizsontal
acceleration in lithified earth mate-
rial, expressed as a percentage of the
earth's gravitational pull (g}, will ex-
ceed 0.10g in 250 years.

(2) Maximum horizontal acceleration in
lithified earth material means the max-
imum expected horizontal acceleration
depicted on a selsmic hazard map, with
a 80 percent or greaver probability that
the acceleration will not be excesded in
250 wears, or the maximum expected
horizontal acceleration based on a site-
specifie seismiec risk assessment.

(1) Lithified earth materfal means all
rock. lncluding all naturally occurring
and naturally formed aggregates or
masses of minerals or small particles
of older rock that formed by crys-
tallization of magma or by induration
of loose sediments. This term does not
include man-rmade materials, such as
fill, concrece. and asphalt. or uncon-
solldated earth materials. soil. or
regolith lying at or near the carch sur-
face.

|56 FR 51016, Oet. 9. 1991; 57 FR 28627, June 26,
L94Z]
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§258.15 Unsiable areas.

(a) Owners or ators of new
MSWLF units, existing MSWLF units,
and lateral expansions located In an
unstable area must demonstrate that
enigineering measures have been Incor-
porated into the MSWLF unit's design
to ensure that the integrity of the
structural components of the MSWLF
unit will nor be disrupted. The owner
or operator must place the demonstra
tion in the operating record and nocify
the State Director that It has been
placed in the operating record. The
owner of operator must consider che
following facrors, at 8 mintmum, when
determining whether an area is unsta-
bile:

(1) On-site or local soil conditions
that may result in significant differen-
tial setcling;

(2] On-site or local geologic or
geomorphologic features; and

(3) On-site or local human-made fea-
tures or events (both surface and sub-
surface).

(b} For purposes of this section:

(1) Unstable area means a location
that {5 susceptible t©o natural or
human-induced events or forces capa-
ble of impairing the integrity of some
or all of the landfill structural compa-
nents responsible for preventing re-
leases from a landfill. Unstable areas
can incilude poor foundacion conditions,
areas susceptible to mass movements.
and Karst terranes.

(2} Strvctural components means lin-
ers, leachate collection systems, final
covers, run-onrun-off systems, and any
other component used in the construc-
tlon and operation of the MSWLF that
Is necessary for protection of human
health and the environment.

(3) Poor foundation conditfons means
those areas where features exist which
indicate that a natural or man-induced
event may result in inadeguate fourrda-
tlon support for the structural compo-
nents of an MSWLEF unit.

(4) Areas susceptible to mass movement
means those areas of influence (l.e.,
areas characterized as having an active
or substantial possibility of mass
movement) where the movement of
earch material at, beneath, or adjacent
ta the MSWLF unit, because of natural
or man-induced events, results In the
downslope rransport of soil and reck
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material by means of gravitational in-
fNuence. Areas of mass movernsnt in-
clude, but are not limited to, land-
slides, awalanches, debris slides and
flows, soil Auction, block sliding, and
rock fall.

(5) Karst terranes means areas where
karst topography, with i char-
acteristic surface and subrerranean
features, is developed as the result of
dissolution of limestone, dolomite, or
other soluble rock. Characteristic
physiographic features present in karst
terranes Include. but are not limited
Lo, sinkholes. sinking streams, caves,
large springs, and blind valleys,

§258.16 Closure of existing municipal
solid waste landfll undts.

ia) Existing MSWLF units that can-
not make the demonstration specified
in §258.10(a), pertaining o airports,
§258.11(a), pertaining to floodplains, or
§258.15(a), pertaining to unstable areas,
must close by Ocrober 9, 1996, in ac-
cordance with 325860 of this part and
conduct post-closure activities in ac-
eordance with § 25861 of this part.

{b}) The deadllne for closure required
by paragraph (a) of this section may be
extended up to two yvears If the owner
or opérator demonstrates to the Direc-
tor of an approved State that:

{1} There is no available alternative
disposal capacity:

(2} There is no immediate threat oo
human health and the envirenment.

MoTE TO SUBFART B: Owners or operators of
MSWLEFs should be aware thar a State in
which their landfill s located or is o be jo-
cated, may have a:lnp'bed a stage welllead
protection program in accordance with see-
tion 143 of the Sale Drinking Water Act.
Such seate wellhead provectlon programs
may Lmpose acditional rEqUirements on own.
ers or operators of MS3WLFs chan those set
farch in this part.

§§258.17-258.18  [Reserved]

Subparn C—Operating Criteria

§258.20 Procedures for excluding the
receipt of harardous waste.

[a) Owners or operators of all
MSWLF units must implément a pro-
gram at the facility for derec and

preventing the disposal of regulated
hazardous wastes as defined in part 281
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of this chapter and polychlorinated
biphenyls (PCB) wastes as defined in
part 761 of this chapter. This program
must inclwde, at a minimum:

(1) Random inspections of Incoming
loads unless the owner or operator
takes pther steps to enswre that incom-
ing loads do not contain regulated haz-
ardoius wastes or PCB wastes,

{2} Records of any Inspectlons;

(1) Training of facility personnel to
recognize regulated hazardous waste
and PCB wastes; and

{4} Motification of Stave Direcvor of
authorized States under Subtitle C of
RCRA or the EPA Regional Adminis-
trator if in an unauthorized State If a
regulated hazardous waste or PCB
waste is discovered at che facllicy.

ib) For purposas of this section. regu-
lated harardous waste means a solid
waste that I3 a hazardous waste, as de-
fined in 40 CFR 261.3, that is not ex-
cluded from regulation as a hazardous
waste under 40 CFR 261.4(b) or was not
generated by a conditfonally exempt
small qguantity generator as defined in
§261.5 of this chapter,

§258.21 Cover material requirements.

{a) Except as provided In paragraph
(b} of this seccion, the owners or opera-
tors of all MSWLF units must cover
disposed solld waste with six inches of
earthen material at the end of each op-
erating day. or at more frequent inoer-
vals If necessary, to control disease
wvectors., fires, odors, blowing litter. and
scavenging.

(b} Alternative materials of an alter-
native thickness (other than at least
six inches of earthen material) may be
approved by the Director of an ap-
proved State If the owner or operator
demonstrates that the altemnadve ma-
terial and thickness control disease
vectors, fires, odors, blowing liccer, and
5mwmginﬁ1udﬂ1mt presenting a threat
to human health and the environment,

) The Director of an approved State
may grant a temporary walver from
the requirement of paragraph (a)} and
{b) of this section if the owner or oper-
ator demonstrates that there are ex-
treme seasonal climatic conditlons
that make mesting such requirements
impractical.
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id} The Director of an Approved
State may establish alternacive fre-
quencies for cover requirements In
paragraphs (g} and (b) of this section,
after public review and comment, for
any owners or operators of MSWLFs
that dispose of 20 tons of municipal
s0lid waste per day or less, based on an
annual awverage. Any alternative re-
quirements established under this
paragraph rmust:

(1} Consider the unique characreris-
tics of small communitles;

(2] Take inte account climacic and
hydrogeslogic conditions:; and

(1) Be procective of human health and
the environment.

158 FR SIDIG, Dce. 9, 1591, as amended at 62 FR
0713, July 24, 1997)

§258.22 Disease vector control

(a) Owners or operators of all
MSWLF units must prevent or control
on-site populations of disease wvectors
using techniques appropriate for the
procection of human health and the en-
vironment,

() For purposes of this seccion, dis-
gase veclors means any redents, [lies,
mosquitoes, ar other animals, includ.
ing insects, capable of transmitcing
disease ro humans.

§258.23 Explosive gases control

{a) Owners or operators of all
MSWLF unirs must ensure that:

(1) The concentration of methane gas
generated by the facility does not ex-
ceed !5 percent of the lower explosive
limit for mechane in facility structures
[excluding gas control or recovery sys-
rem components); and

(2) The concentration of methane gas
does not exceed the lower explosive
limit for methane at the facllity prop-
erty boundary.

(b} Owners or operators of all
MSWLF units must implement a rou-
time mechane monitoring program to
ensure that the standards of paragraph
(a) of this section are met,

(1] The type and frequency of moni-
toring must ba determined based on
the following factors:

1i} Soil conditions;

(ti} The hydrogeologic conditions sur-
rounding the facility:

(i1} The hvdraulic conditions sur-
rounding the facility: and
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{ivi The location of facility strec-
tures and property boundaries,

(2] The minimum frequency of moni-
toring shall be quarterly.

ic) If methane gas levels exceeding
the limits specified in paragraph {a) of
this section are detected, the owner or
QpEracor MUse:

(1) Immediately take all necessary
steps to ensure protection of human
health and notify the State Director;

(2] Within seven days of detection,
place in the operating record the meth-
ane gas levels detected and a descrip-
tion of the steps taken to protect
human health: and

(3) Within 80 days of detection. imple-
ment a remediation plan for the meth-
ane gas releases, place a copy of the
plan in the operating record, and notify
the State Director that the plan has
been implemented. The plan shall de-
seribe the nature and extent of the
problem and the proposed remedy.

{4) The Direcvor of an approved State
may escablish alternative schedules for
demonstrating compliance with para-
graphs () (2] and (3) of this section.

(d} For purposes of this section, lower

Himit means the lowest percent
by volume of a mixture of explosive
gases In air that will propagate a flame
ar 25*C and aonmospheric pressure.

(e} The Director of an approved Stace
may establish alternative freguencies
for the monitoring requirement of
paragraph (b)(2} of this section, after
public review and comment. for any
owners or operators of MSWLFs that
dispose of 20 vons of municipal solid
waste per day or less, based on an an-
nual average. Any alternative moni-
toring freguencies escablished under
this paragraph must:

(I} Consider the unlque characteris-
ties of small communities;

(2} Take Ilnto account climatic and
hydrogeclogic conditions: and

(3) Be protectlve of human health and
the environment.

156 FIR 51006, Oct, 9. 1991, as amended at 82 FR
40713, Juely 2, 1957]

§238.24 Alr criteria

{a) Owners or operators of all
MSWLF3 must ensure that the units
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not violate any applicable require-
ments developed under a Stace Irmple-
mentation Flan (SIF] approved or pro-
mulgated by the Administrator pursu-
ant to section 110 of the Clean Air Act,
as amended.

(b} Open burning of solid waste, ex-
cept for the infrequent buming of agri-
cultural wastes, silvicultural wastes,
landclearing debris, diseased tress. or
debris from emergency cleanup oper-
ations, is prohibited at all MSWLF
wnirsg.

§258.25 Access requirements,

Owrners or operators of all MSWLF
units rmust contral public access and
prevent vnauthorized vehlcular craffie
and illegal dumping of wastes by using
artificial barfers, natural barriers, or
both, as appropriate [0 profect hurman
health and the envviranment.

§258.26 Run-onrun-off comtrol
tems,

{a} Owners or operators of all
MSWLF units must design, construct,
and maintain:

(1] A run-on control system Lo pre-
vent flow onto the acrive portion of che
landfill during the peak discharge from
a 25-year storm;

(2} A run-off control system fram che
active portion of the landfill to collect
and control at least the water volume
resulting from a 24-hour, 25-year storm,

{b) Run-off from the active portion of
the landfill unit must be handled in ac-
cordance with § 258.27(a) of this part.

[568 FR 51018, Oct. 9, 1991; 57 FR 28627, June 28,
HErd |

5¥5-

§258.2T Surface water requirements.

MEWLF units shall not:

() Cause a discharge of pollutants
inte warers of the United Srvares, in-
cluding wetlands, that violates any re-
quirements of the Clean Warer Act. in-
cluding, but not limited to, the Na-
tional Pollutant Discharge Ellmination
System (MPDES) requirements. pursu-
BAC O SeCCicn 402,

(k) Cause the discharge of a nonpoint
source of pollution to waters of the
United Stares, including wetlands, that
violates any requirement of an area-
wide or State-wide water qualicy man-
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agement plan that has been approved
under section 208 or 319 of the Clean
Warer Act, a5 amended.

§258.28 Liquids restrictions.

{a) Bulk or noncontainerized lquid
waste may not be placed in MSWLF
units unless:

(1} The waste is housshold
other than septic waste; or

{2} The waste is leachate or gas con-
densate derived from the MSWLF unic
arnd the MSWLF unit, whether it Is a
new or existing MSWLF, or lateral ex-
]':.am!m, is designed with a composite
iner and leachare collecton g::am as
deseribed in §258 40(a){2) of Part.
The owner or operator must place the
demonstration in the operating record
and notify the State Director that it
has been placed in the operacing
recaord.

(b) Containers holding liguid waste
may not be placed in a MSWLF unit
unless:

(1} The container Is a small container
similar in size to that normally founsd
in household waste;

(2} The container is designed to hold
liquids for use other than storage: or

(3} The waste {5 household waste.

(c) For purposes of this section:

(1) Ligufd wasie means any waste ma-
terial that is determined o contain
“free liquids™ as defined by Method
9085 (Paint Filver Ligquids Test), as de-
scribed in "Test Metheds for Ewvalu-
ating Solid Wastes. Physical'Chemical
Methods™ (EPA Pub. No. SW-846).

(2} Cas condensate means the liguid
generated as a result of gas recovery
process(es) at the MSWLF unit.

WastE

§258.29 Recordkeeping requirements.

(@) The owner or operator of a
MSWLF unit must record and retain
near che facility in an operating record
or In an alternative location approved
by the Director of an approved State
the following Information as it be-
comes available:

(1} Any locatlon rescriccion dem-
anstration required under subpart B of
chis part;

(2) Inspection records, training proce-
dures, and notiflcation procedures re-
gulred In §258.20 of this part;
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{3) Gas monitoring results from mon-
itering and any remediation plans re-
quired by §258.23 of this part;

4} Any MSWLF unit design docu-
mentation for placement of leachate or
gas condensate in a M5SWLF unit as re-
quired under §258.28(@)(2) of this part:

(5} Any demonscration, certificacion,
finding. monitoring, testing, or analyt-
fcal data required by subpart E of lfuis

I
EM[ﬁ] Closure and post-closure care
plans and any monitoring. testing, or
El.rlalj.l'til:a] data as rvEI:'qu\cd h}r 5% 258 B0
and 258.61 of cthis part: and

(71 Any cost estimates and financial
assurance documentation required by
sul G of this part.

(8) Any information demonstrating
compliance with small community ex-
emption as required by §258.1(F)(Z).

(b} The ownerfoperator must notify
the State Director when the documents
from paragraph {a) of this section have
been. placed or added to the operating
record. and all informartion eontained
in the operating record must be fur.
nished upon request to the Scace Direc-
tor or he made available at all reason-
able times for inspection by the State
Diirectaor,

{c) The Director of an approved State
can set alternative schedules for rec-
ordkeeping and nociflcation require-
ments as specified in paragraphs (a)
and (b) of chis section, except for the
notification requirements in §238.10(b)
and §258 55(g) (1) (iii).

§5§258.30-258.39  [Reserved]

Subpart D—Design Criteria

§258.40 Design criteria.

(&) New MSWLF units and lateral ex-
parsions shall be constructed:

(1) In accordance with a design ap-
proved by che Director of an approved
Stare or as specified in §258.40(e) for
unapproved 5States. The design must
ensure that the concentration values
listed in Takle | of this zection will noc
be exceeded im che uppermost aquifer
at the relevant point of compliance, as
specified by the Direcror of an ap-
proved 3State under paragraph (d) of
this secrion, or

(2) With a compaosite liner. as defined
in paragraph (b) af this sectlon and a
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leachate collection syscem that is de.
signed and construcced to maintain
less than a M-crmn depth of leachate
over the liner.

(b) For purposes of this section. com-
posite liner means a sysLem consisting
of two components: the upper compo-
nent must consist of a minimum J-mil
flexible membrane liner (FML). and the
lower component must consist of ag
least a two-foot layer of compacred soil
with a hydraullc conductivity of no
more than Ix10=7 cmisec. FML compo-
nents consisting of high density paly.
ethylene (HDPE) shall be at least 60-
mil thick. The FML ¢ nt must
be installed in direct and uniform
contact with the compacted soll com:
ponent.

(c) When approving a design that
complies with paragraph (a}{1) of this
section. the Director of an a ved
Stare shall consider at least fol-
lowing factors:

{1} The hydrogeologilc characteristics
of the facility and surrounding land:

(2} The elimatic factors of the area;
and

(3} The volume and physical and
chemical characteristies of  the
leachate.

(d) The relevant poinc of compliance
specified by the Director of an ap-
proved State shall be no more than |50
meters from the waste management
unit boundary and shall be located on
land owned by the owner of the
MSWLF unit. In determining the rel-
evant point of compliance Stave Direc-
tor shall consider at least the following
factors:

{1} The hydrogeologic characteristics
of the facility and swrounding land;

(2} The wvolume and physical and
chemical characteristics of the leach-
ate:

(3) The quantity, quality. and direc-
cion, of flow of ground water:

4] The . proximity and withdrawal
rate of the ground-water users;

(5} The awvailability of altermacive
drinking water supplies;

[6) The existing quality of the ground
water, including other sources of con-
ramination and their cumulative im-
pacts on the ground water, and whether
the warer is currently used or
reazonably expected o be used for
drinking water;
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{7} Public health, safety, and welfare
effects; and

8 Pracclcable capabllity of the
OWREr Oor operator.

ie) If EPA does not promulgate a rule
establishing the procedures and re
quirements for State compliance with
ECRA seccion 4005{c){1){B) by October
9, 1993, owners and operators in unap-
proved States may utilize a design
meecing the performance standard in
H258.40(a)(1) if the following condittons
are met:

{1} The State determines the design
meets the performance scandard in
5258 40(a)(1):

{2} The State petitions EPA to review
its decermination: and

3 EPA agprm'es the State deper
imination or does not disapprove the de-
terminacion within 30 days.

NOTE TO SUBPART Dt 40 CFR part 279 is re-
secved to establish the procedures amd re-
quirements for State campliance with RCRA
section 4005 (c)(1}{E).

TASLE 1

Hitrala ... 10
Snenum ——_— - o
[T, A e e 0 8 e e T
TansEham® ... s (L0
1.1 1 Trihio romaikars a0z
Trichiomethyiana S (005
245 Trchiarapiercoy Sesie 856 .. am
iyl Chionda S il ir

§§258.41-258.49 [Reserved)

Subpan E—Ground-Water
Monitoring and Corrective Action

§258.50 Applicability.

(@) The requirements In this part
apply to MSWLF units, except as pro-
vided In paragraph (b) of this section,
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40 CFR Ch. | (7-1-53 Edition)

(b} Ground-water monitoring require-
ments under §258.51 525855 of
this part may be suspended by the Di-
rector of an approved Stare for a
MSWLF unit If the owner or operator
can demonstrate that there is no po-
tential for migration of harardous con-
stituents from that MSWLF unit to the
uppermost aquifer (as defined in §238.2)
during the active life of the unit and
the post-closure care period. This dem-
onstration must be certfled by a quall-
fied ground-water sclentist and ap-
proved by the Director of an approved
State, and must be based :

{1} Site-specific field mlimuﬂ meas-
urements, sampling. and analysis of
physical, chemical, and biological proe-
esses affecting contaminant fate and
transport. amnd

(3} Contaminant fate and Cransport
predictions that maximize contami-
nant migration and consider Impaces
on hurman health and environment.

(c) Owners and operators of MSWLF
unijts, except those meeting the condi-
tions of §258.1(f). must comply with the
ground-water monitoring requirements
of this part according to the following
schedule unless an altermative schedule
is specified under paragraph (d) of this
section:

(1) Existing MSWLF units and lateral
expansions less than one mile from a
drinking water intake (surface or sub-
surface] must be in compliance with
the ground-water monitoring require-
ments specified in §5258.51-258.55 by Oc-
tober &, 1994;

(2) Existing MSWLF units and lateral
expansions greater than one mile but
less than two miles from a drinking
water intake (surface or subsurface)
must be in compliance with the
Eround-water monitoring requirements
specifled In $§258.51-258.55 by October 8,
1595;

(1) Existing MSWLF unitz and lateral
expansions greater than otwo miles
from a drinking warer Intake (surface
or subsurface) must be in compliance
with the ground-water monitoring re-
quirements specified in §§258.51-258.55
by October 8, 1996,

(4) MNew MSWLF units must be in
compliance with the ground-water
monitoring requirements specified in
§5258.51-258.55 before waste can be
placed In the unit,
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{d} The Director of an approved State
may specify an alternative schedule for
the owners or operators of existing
MEWLF wnits and lateral expansions
to comply with the ground-water moni-
toring requirements specifled In
§§ 258,51-258.55. This schedule must en-
sure that 50 percent of all existing
MSWLF units are in compliance by Oc-
tober 9, 199 and all exdsting MSWLF
units are in compiiance by October 9,
1986. Im serting the compliance sched-
ule. the Direcror of an approved State
must consider potential risks posed by
the unit to human health and the emnwvi-
ronment. The following factors should
be considered in determining potential
risk:

(1) Proximity of human and environ-
mental receprors:

(2) Design of cthe MSWLF unit;

[3) Age of the M3WLF unit;

(4} The size of the MSWLF unit; and

(5} Types and gquantities of wastes
disposed including sewage sludge: and

(6) Resource value of the underlving
aquifer, including:

(i) Current and future uses;

(i1} Proximity and wichdrawal rate of
users: and

(114} Ground-water quality and quan-
Lity.

(e} Owners and operators of all
MSWLF units char meer the conditions
of §258.1{0(1) must comply with all ap-
plicable ground-water monitoring re-
quirements of this part by October 9,
1487,

{f] Once escablished at a MSWLF
unit. ground-wacer monitoring shall be
conducted throughout the active life
and post-closure care period of chat
MEWLF unit as specified in §258.61.

(g) For the purposes of this subpart, a
gqualified ground-water scientist 1s a sci-
entist or engineer who has received a
baccalaureace or post-graduare degree
in the natural sciences or engineering
and has sufficient tralning and experi-
ence in groundwater hydrology and re-
lated flelds as may be demonstraced by
Stare registracion, professional Certifi-
cacions, or completion of accredited
university programs that enable that
individual to make sound professional
Judgements regarding ground-water
monitoring, conaminant fate and
transport, and corrective-actlon.
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(h] The Director of an approved State
may establish alternative schedules for
demonstrating compliance with
§258.51(d)(2). pertaining to notification
of placement of certification in oper-
ating record: §258.54ic)(1), pertaining to
notification that statistically signifi-
cant increase (S55I) nodce is In oper-
ating record: §258.9(c) (2) and (3), per-
talning to an assessment monitoring
program: §258.55(b), pertaining to sam-
pling and analyzing appendix II con-
stituencs: §238.55(d)(l). pertaining to
placement of notlce (appendix II con-
stituents detected) in record and notifi-
cation of notice in record: §258.55(d) {3,
pertatning to sampling for appendix 1
and II to this part: §258.55(g). per-
talning to notificadon (and placement
of notice in record) of S51 above

und-warer protectlon  standard;
5258550 (1)) and 258.56(a). per-
taining to assessment of corrective
measures; §258.57(a). pertaining to se-
lection of remedy and nocificacion of
placement in record: §238.58(c)(d). per-
taining to notiflcation of placement in
record {altermatve corrective action
measures): and §258.58(f), pertaining to
notificatlon of placement in record
{certification of remedy completed).

[56 FR 51216, Oct. 9, 159]; 57 FR 28628, June 2§,
1892, as amended at 38 FR 5187, Oct. 1. 1943
&0 FR 52342, Ock. 6, 19595]

§258.51 Ground-water monitoring sys-
tems.

(a) A -water mondtoring sys-
tem must be installed chat consists of
a sufficient number of wells, installed
at appropriate locatlons and depths. to
vield ground-water samples from the
uppermost aquifer (as deflned in §258.2)
thar:

(1} Represenc the quality of
background ground water that has not
been affected by leakage from a unit. A
determination of background gualicy

. may Include sampling of wells that are

not hydraulically upgradienc of the
WaASLE [Tan ent area where:

(i} Hydrogeologle conditions do not
allow the owner or operator to deter-
mine what wells are hydraulically
upgradient; or -

(il) Sampling at other wells will pro-
wvide an ‘indication of bac
ground-water guality that Is as rep-
resentative or more representative
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than that provided by the upgradient
wells; amnd

2] Represent the guality of ground
water passing the relevant point of
compliance specified by Director of an
approved State under §258.400(d) or ac
the waste managernent unit boundary
in wunapproved States, The down-
gradient monitoring system must be
installed at the relevant polnt of com-
pliance specified by the Director of an
approved State under §5258.40(d) or at
che waste management unit boundary
in unapproved States that ensures de-
rection of ground-water contamination
in the uppermost aguifer. When phys-
ical obstacles preclude installacion of
pround-water monitoring wells at the
relevant point of compliance at exist-
ing unirs, the down-gradient moni-
woring system may be installed at the
closest praccicable distance hydrau-
lically down-gradient from .the rel-
evant point of compliance specified by
the Director of an approved State
under 525840 char ensure detection of
groundwater contaminacion in the up-
permost aquifer.

(b) The Director of an approved State
may approve a multiunit ground.-warer
monitoring system instead of separate
ground-water monitoring systems for
each MSWLF unit when the facilicy
has several units, provided the mmultcl-
unit ground-water monitoring system
mests che requirement af §258.51(a) and
will be as provective of human health
and the environment as individual
monitoring svstems for each M3SWLF
unit. based on the following factors:

(1} Mumber, spacing, and orientation
of the MSWLEF units;

(2) Hydrogeologic serting.

(3 Sive history;

(4} Engineering desipn of the MSWLF
units, and

(3} Type of waste =sccepted at the
PMSWLE units,

(c) Monitoring wells must be cased in
a manner that maintains the Integrity
of the monitoring well bore hole. This
casing must be screened or perforated
and packed with gravel or sand, whera
necessary, to enable collection of
ground-water samples, The annular
space (l.e., the space berween the bore
hole and well casing) above the sam-
pling depth must be sealed to prevent
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contamination of samples and the

ground wacer.

(1) The owner or operator must no-
rify the State Director that the design,
insvallation, development., and decom-
mission of any monitoring wells, piezo-
meters and other measursment, Sam-
pling, and analytical devices docu-
mentation has been placed in the oper.
ating record; and

| The monitoring wells,
piezomerers, and other measurement,
sampling. and analytical devices must
be operated and maintained so that
they perform to design specifications
throughout the life of the monitoring
program.

[d}) The number, spacing. and depths
of monitoring systems shall be:

(1} Decermined based upon site-spe-
cific technical information that must
include thorough characterizacion of:

(1) Agquifer thickness, ground-water
flow rate, ground-water flow direction
including seasonal and temporal fuc-
tuations in ground-warer flow,; and

(i) Saturated and unsaturatéd geo-
logic units and fill materials overiying
the uppermost aquifer, materials com-
prising the uppermost aguifer, and ma-
cerials comprising the confining umnit
defining the lower boundary of the up-
permast  aquifer; including, but not
limited ©o: Thicknesses, soracigraphy,
lithology, hydraulic conductivities,
porosides and effective porosities.

(2] Certified by a qualified ground-
water scientist or approved by the Dd-
reccor of an approved Scate. Within 14
days of this certification, the owner or
operator must notfy the State Direc-
tor that the certification has been
placed in the operating record.

§258.52 |[Reserved)

§258.53 CGround-water sampling and
analysis requirements.

{a) The ground-water monitoring pro-
gram must include consisrent sampling
and analysis procedures that are de-
signed to ensure monitoring results
that provide an accurate represenca-
tion of ground-water quality at the
background and downgradient wells in-
stalled In compliance with §2358.51(a) of
this part. The owner or operator must
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nocify the State Director that the sam-
pling and analyvsis program docurnenta-
tion has been placed in the operating
record and the program must include
procedures and techniques for,

(1) Sample collection:

(2) Sample preservation and ship-
ment:

(3} Analvtical procedures;

(4) Chain of custody control: and

(3) Quality assurence and qualicy
control.

(b} The ground-water monitoring pro-
gram must include sampling and ana-
lvtical methods that are appropriate
for ground-water sampling and that ac-
curately measure hazardous conscitu-
encs and other monitoring paramecers
in ground-water samples. Ground-water
samples shall not be field-filtered prior
to laboratory analysis.

[c] The sampling procedures and fre-
guency must be protective of human
health and the environrment.

{d} Ground-water elevations must be
measured in each well immediately
prior to purging, each cime grownd
water 5 sampled. The owner or oper-
ator must determine the rate and di-
rection of ground-water flow each time
ground warter is ed. Ground-water
elevations in wells which monitor the
ST WASLE Management area must be
measured within a period of time short
enough to avold temporal variatlons ln
ground-water flow which could pre-
clude accurate determination of
ground-water flow rate and direction.

(e}l The owner of operator must es-
tablish background ground-water qual-
ity in a hydraulically upgradient or
background well(s} for each of the
monitering parameters or constitusnts
required in the particular ground-water
monitoring program that applies to the
MSWLF unit, as determined wnder
§258.5(a) or 5258.55(a) of this part.
Background ground-water quallty may
be escablished at wells that are not lo-
cated hydraulically upgradient from
the MSWLF unit if ic meets the re-
quirements of §258.51(a) (1),

([} The number of samples eollecued
to escablish ground-water quality data
must be consistent with the appro-
priate sratlstical procedures deter-
mined pursuant to paragraph (g) of this
section. The sampling procedures shall
be those specified under 5238 34{b) for
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detectlon monitoring, $258.55 (b) and
{dl for assessment monitoring, and
§ 258 56(b) of corrective action.

(2) The owner or operator must speci-
fy in the operating record one of the
following statistical methods to be
used In evaluatng ground-water monl-
toring data for each hazardous con-
stipwent. The statistical test chosen
shall be conducted separately for each
hazardous constituent in each weill.

(1) A parametric analysis of variance
(ANOVA) followed by multiple com-
parisons procedures to idencify statis
tically significant evidence of contami-
nation. The method must include esti-
mation and testing of the concrascs be-
tween each compliance well’s mean and
the backgrou mean levels for each
constibuent.

2} An analysis of variance (ANOVA)
based on ranks followed by multiple
comparisons procedures to identify sta-
tistically s lcant evidence of con-
tamination. The methed must include
estimation and testing of the contrascs
between each compliance well’s median
and the background median levels for
each constltuent

i3} A tolerance or prediction interval
procedure in which an interval for each
constituent is established from the dis-
cribution of the bac data, and
the level of each constituent in each
compliance well i3 compared to the
upper tolerance or prediction limit.

i4) A control chart approach thac
gives control limits for each con-
stltuent.

(5) Another statistical vest method
that meets the performance standards
of §258.53(h). The owner or operator
must place a justification for chis al-
ternative in the o ting record and
notify the State Director of the use of
this alternative test, The justification
must demonstrate that the altermative
method meets the performance stand-
ards of §258.53(h).

(h] Any statisrical method chosen
under §258.5){g) shall comply with the
following performance standards, as
appropriate:

{1} The statistical method used o
eviluate ground-water monitoring data
shall be appropriate for the distriba-
tion of chemleal eters of haz-
ardous constituents, If the disoributlon
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of the chemical parameters or haz-
ardous constituents is shown by the
OwWTer or operator to be i jate
for a normal theory test, rl?tf'lpieprdam
should be cransformed or a distoribu-
tion-free theory test should be used. IF
the distribucions for the constituents
differ, more than one statiscical meth-
od may be needed.

(2} If an individual well comparison
procedure is used to compare an indi-
vidual compliance well constituent
concentration with background con-
sCituent concentrations or a
water protection stapdard, the test
shall be done at a Type 1 error level no
less than 0,01 for each testing period. 1F
a multiple comparisons procedure is
used, the Type | experiment wise error
rate for each testing period shall be no
less than 0.05: however, the Type |
error of no less than 0.0]1 for individual
well arisons must be maintained.
This performance standard does not
apply to tolerance intervals, prediction
intervals, or control chares.

(3} If a control chart approach is used
to evaluate ground-water monitoring
data, the specific tyvpe of control charc
and irs associated meter values
shall be protective of human health
and the environment. The parameters
shall be determined afrer considering
the number of samples In the
background data base, the dacta dis-
tribution, and the range of the con-
centration values for each constituent
of concern.

(4) If a colerance interval or a
predictional interval is used to evalu-
ate ground-water monitoring daca, che
levels of confidence and, for tolerance
intervals, the percentage of the popu-
lation that the interval must contain,
shall be protective of human health
and the environment, These param-
erers shall be determined after consid-
ering the number of samples in the
background data base. the data dis-
tribution, and the range of the con-
centration values for each constltuent
of concern.

(5} The scatistical method shall ac
count for data below the limic of detee-
tlon with one or more statistical proce-
dures that are protective of human
health and the environment. Any prac
tical quancitation limit (pgl) that is
uged jn the statistical method shall be

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)

40 CFR Ch. | (7-1-99 Edition)

the lowest concentration level that can
be reliably achieved within specified
limits of precision and accuracy during
routine laboratory operating condi-
tions that are available to the facility.

(6} If necessary, the statistical meth-
od shall include procedures to control
or correct for seasonal and spatial vari-
ability as well as temporal correlation
in the data.

(1] The owner or operator must deter-
mine whether or not there |3 a statls-
tically significant increase over
backpground values for each parameter
or constituent required in the par-
ticular ground-water monitoring pro-
gram that applies to the MSWLF unit,
as determined wunder 55258.53d(a) or
238.55(a) of this part,

{1} In determining whether a statis-
cically significant increase has oc.
curred, the owner or operabor must
compare the ground-warer guallcy of
each parameter or constituent at each
manitoring well designated pursuant to
§258.51{a)(2) to the background value of
that constituent, according to the sta-
tistical procedures and ormance
standards specified under paragraphs
{g) and (k) of this section.

{#} Within a reasonable period of time
after completing sampling and anal-
wsis, the owner or operator must deter-
mine whether there has been a statis-
tically significant Increase over
background at each monitoring well.

§258.54 Detection monitoring pro-
gram.

{a) Detection monitoring is required
at MSWLF units at all ground-water
monitoring wells defined under §§258.51
[a)(1} and {(a){2) of this parc. At a min-
imum. a detection monitoring program
must Include the monitoring for the
constituents listed in appendix 1 o this

PHEII-E The Director of an approved State
may delete any of the appendix I meni-
toring parameters for a MSWLF unit if
it can be shown that the removed con-
stituents are not reasonably expected
to be in or derived from the waste con-
tained in the wnit.

(2) The Director of an approved State
may estabhlish an alternative list of in-
prganic Indicator parameters for a
MSWLF unit, in lieu of some or all of
the heavy metals (constituents 1-15 in
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appendix | to this part), if the alver-
native parameters provide a reliable
indication of inorganic releases from
the MSWLF unit to the ground water.
In determining altermative parameters,
the Director shall consider the fol-
lowing factors:

{1} The types, quantities. and con-
centrations of constituents in wastes
[Tia ar the MSWLF unit;

{i1) The mobility, stability, and per-
sistence of waste constituents or their
reaction products in the unsaturated
zone beneath the MSWLF unit;

[iii} The deteccability of indicator
parametears, waste constituents, and re-
action products in the ground water
and

(vl The concentration or values and
coefficients of variation of monitoring
parameters or conscituents in the
groundwater background,

(b} The monicoring frequency for all
constituents listed in appendix 1 o
thispart, or in the alternative list ap-
proved in accordance with paragraph
(a2} of this section. shall be at least
semiannual during the active life of
the facility (including closure) and the
post-closure period. A minimum of four
independent samples from each well
(background and downgradient) must
be collected and analyvzed for the ap-
pendix 1 constituents, or the alter-
nacive list approved in accordance with
paragraph (a){2} of this section. during
the first semiannual sampling event,
At least one sample from each well
{background and downgradient) must
be collected and analyzred during subse-
quent semiannual sampling evencs, The
Direcror of an approved State may
specify an appropriate alternative fre-
quency for repeated sampling and anal-
v3is for appendix I constituencs, or the
alternacive list approved In accordance
with paragraph (a)(2) of cthis section,
during the active life (including clo-
surej and the post-closure care period.
The altermative frequency during the
active life (including closure) shall be
no less than annwal. The alternative
frequency shall be based on consider-
ation of the following facrors:

(I} Lithology of the aguifer and un.
saturated zome;

(2} Hydraulic eonductivicy of the ag-
uifer and unsaturated zone;

(3} Ground-water flow rates;
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i)  Minimurm  distance  between
upgradient edge of the MSWLF unic
and downgradient monitoring well
sereen (minlmum distance of travel):
and

{5} Resource value of the aguifer.

{c] If the owner or operator deter-
mines, pursuant to §258.53(g) of this
part, that there is a statistically sig-
nificant inerease over background for
one or more of the constituents listed
in appendix I to this part or in the al-
ternative list approved in accordance
with paragraph (a) (2} of this section. at
any monitoring well at the boundary
specified under §258.51{a)}{2}), the owner
Or Operator:

(1) Must. within 14 days of this find-
ing. place a notice im the operating
record indlcating which constituents
have shown statistically significant
changes from back d levels, and
notify the State direcror that dhis ne-
tice was placed in the operating record;
and

(2] BMust escablish an assessment
monitoring program meeting the re-
quirements of §238.55 of this part with-
in 80 days except as provided for in
paragraph () (3} of this section.

(3} The ownerloperator may dem-
onstrate that a source other than a
MSWLF unit caused the contamination
or that the statistically significant in-
crease resulted from error in sampling,
analysls, statlstical evaluation, or nat-
ural variation In ground-water quality.
A report documenting this demonstra-
tion must be certified by a qualifled
ground-water scientist or approved by
the Direcror of an approved State and
be placed in the eperating record. If a
syccessful demonstration is made and
documented, the owner or operator
may continue detection monitoring as
specified in this section. If, after 90
days. a successful demonstration is not
made, the owner or operator must ini-
tiare an assessment monitoring pro-
gram as required in § 258.55.

§258.55 Assessment monitoring pro-
gram.

{a) Assessment monitoring is re-
quired whenever a statistically signifi-
cant increase over background has
been derecred for one or more of the
constituents listed in the appendix I to
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this part or in the alternative list
in accordance with 5258.54(a)

(b) Within 3 days of triggering an as-
sessment monltoring program. and an-
nually thereafter. the owner or oper-
ator must sample and analyze the
ground water for all constituents iden-
tified in appendix Il to this part. A
minimum of one sample from each
downgradient well must be collected
and analyzed during each sampling
event. For any constituent detected in
the downgradient wells as a result of
the complete appendix Il analysis, a
minimum of four independent samples
from each well (background and
downgradient) must be collected and
analyzed to establish background for
the constituents. The Director of an
approved State may specify an appro-
priate subset of wells to be sampled
and analyzed for appendix II constitu-
ents during assessment monitoring.
The Director of an approved State may
delete any of the a II moni-
toring parameters for a MSWLE unit if
it can be shown that the removed con-
stituents are not reasonably expected
to be in or derived from the waste con-
tained in the unit.

{c) The Director of an approved State
ma ify an app e alternate
Frcarucncym for rq;!ta&?ﬂ:a.mpling and
analysis for the full ser of a ix I1
constituents required by §258.55(b) of
this part, during the active life (includ-
ing closure] and post-closure care of
the unit considering the following fac-
tors:

{1} Li‘r.hul_ug}r af the aquiﬁzr and un-
saturated zone;

{2) Hydraulic conductivity of the ag-
wifer and unsaturated zone:

(3) Ground-water flow rates;

(4) Minluwm distance between
upgradient edge of the MSWLF unit
and downgradient monltoring well
screen (minimum distance of travel):

(5] Respurce value of the aquifer; and

(6} Nature (face and transport) of any
constituents detecred in response to
this section.

{d} Afrer obtaining the results from
the initial or subseqguent sampling
events required in paragraph (b) of this
section. the owner or operator muse:

(1) Within 14 days. place a notice in
the operating record identifying the
appendix Il constituents that have
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been detected and notify the Stare Di-
rector that this notice has been placed
in the operating record:

(2] Within 90 days, and on at least a
semiannual basis thereafter, resample
all wells specified by §238.51(a), con-
duct analyses for all constituents in

pendix I to this part or in the alter-
native list approved in accordance with
§258.54(a)(2), and for those constituents
in appendix [l to this part that are de-
tecred in response to paragraph (b) of
this section, and record thelr con-
centrations in the facility operating
record. At least one sample from each
well (hac und and downgradient)
must be collected and analyzed during
these sampling events. The Director of
an approved State may specify an al-
ternative monltoring werncy durlng
the active life (including closure) and
the post-closure pericd for the con-
stiruents referred to in this paragraph.
The alternative frequency for appendix
I constituents, or the alternatve list
approved in accordance with
5258.M1a)(2), during the active life (In-
cluding closure) shall be no less than
annual, The alternative frequency shall
be based on consideration of the factors
specified in paragraph (c) of this sec-
tion;

{3) Establish ba COMCentra-
tions for any constituents detected
pursuant to paragraph (b) or (d)(2) of
this section: and

(4) Establish ground-water protection
standards for all constituents detected
pursuant to paragraph (b) or (d) of this
section. The ground-water protection
standards shall be established in ac-
cordance with paragraphs (h) or (1) of
this section.

(e} If the concentracions of all appen-
dix II constituents are shown to be at
or below background values, using the
statistical procedures in §258.53(g). for
two consecutive sampling events, the
owner or operator must notify the
Scare Director of this finding and may
return to detection monitoring.

(f) If the concentrations of any ap-
pendix 11 constituents are above
background values, but all concentra-
tions are below the ground-water pro-
tectlon standard established under
paragraphs (h) or (i) of this sectlon,
using the statistical procedures in
§258.53(g). the owner or operator must
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continue assessment monitoring tn ac-
cordance with this section.

(g) If one or more appendix 11 con-
stituents are detectéd at statistically
significant levels above the ground-
water protection standard established
under paragraphs (h) or (i) of this sec-
tion in any sampling event, the owner
or operator must, within 14 days of this
finding, place a motice in the operating
record identifying the appendix 11 con-
stituwents that have exceeded the
ground-water protection standard and
nocify the State Director and all appro-
priate local government officials that
the notlce has been placed in the oper-
ating record. The owner or operator
also:

{1}(1) Must characterize the pature
and extent of the release by Inscalling
additional monitoring wells as nec-
ESsaTry:

{il) Must install at least one addi-
tional monitoring well at the facility
boundary in the direction of concami-
nant migration and sample this well in
accordance with § 258.55(d) (2);

(iii) Must nocify all persons who own
the land or reside on the land thac di-
rectly overlies agy part of the plume af
contamination contaminants have
migrated off-site if indicated by sam-
pling of wells in accordance with
§258.55 (g)(1); and

(iv} Must Iniclate an assessment of
corrective measures as required by
§255.56 of this parc within 90 days; or

(2] May demonstrate chat a source
other than a M5WLF unit caused the
contamination., or that the 551 in-
crease resulted from error in sampling,
analysis, stacisciecal evaluation, ar natc-
ural variation in ground-water quality.
A report documenting this demonstra-
tion must be certified by a qualifled
ground-water sclenust or approved by
the Director of an approved State and
placed in the operacing record. If a sue-
cessful demonstratdon s made the
OWRET OT OPerator must continue mond-
toring in accordance with the assess-
ment monitaring progriun pursuant to
§258.55, and may réetum to detection
monitoring if the appendix [I constitu-
ents are at or below background as
specified in 5258.55(e). Until a success-
ful demonstration i$ made, th'e owner
or operator must eomply  with
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5258.55(g) Including Initiating an as-
sessment of corrective measures,

(h} The owner or operator must es-
tablish a ground-water protection
standard for each pendix 11 con-
stituent detected in the ground-water.
The ground-water protection standard
shall be:

(1) For constituents for which a max-
imum contaminant level (MCL) has
been promulgated under section 1412 of
the Safe Drinking Water Act (codified)
under 40 CFR part 141, the MCL for
rhat conscituenc;

(2} For constituents for which MCLs
have not been promulgated. the
background concentration for the con-
stituent established from wells in ac-
cordance with § 258.51(a){1); or

{3} For constituents for which the
background level Is higher than the
MCL identified under paragraph (hi{l1)
of this section or th based levels
identified wnder §258.55(i)(1), the

d concentration.

{i) The Director of an approved State
may establish an alternative ground-
water protection standard for conscitu-
ents for which MCLs have not been es-
rablished. These ground-water protec-
tion standards shall be appropriate
health based levels that satisfy che fol-
iowing criceria:

(1} The level is derived in & manner
consistent with Agency guldelines for
assessing the health risks of environ-
mental pollutants (51 FR 31092, 34008,
34014, 34028, Sepr. 24, 1985);

{2} The level |s based on sciencifically
valid studies conducted in accordance
with the Toxic Substances Control Act
Good Laboratory Practice Standards
(40 CFR part 792) or equivalent:

(1) For carcinogens. the level rep-
resents a concentration assoclated
with an excess lifetime cancer risk
level (due to continuous lifetime expo-
sure) with the 1x10-% to Ixl0-* range:
and

{4) For systemic toxicants, the level
represents a concentration to which
the human population (including sen.
sitive subgroups) could be exposed to
on a daily basis that is likely to be
without appreciable risk of deleterious
effects during a lifetime. For purposes
of this subpart, systemic toxicants in-
clude toxie chemicals that cause ef-
fecrs other than eancer or mucation.
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(ii} [Reserved)

(i} In establishing ground-water pro-
cection standards under paragraph (i)
of this section, the Director of an ap-
proved 5State may consider the fol-
lowing:

(1} Multiple contaminants in the
ground water;

(2} Exposure threats to sensitive en-
vironmental receprors; and

(3) Other site-speciflc exposure or po-
tential exposure to ground watcer.

525856 Assessment of
MeAsures.

(2] Within 30 days of finding that any
of the constituents listed in appendix 11
to this have been detected at a
statistically significant level exceeding
the ground-water protection standards
defined under §258.35 (h) or (1} of this
part, the owner or operator must ini-
tiate an assessment of cormective meas-
ures, Such an assessment must be com-
pleted within a reasonable period of
time,

(b} The cwner or operator must con-
tinwe to monitor n accordance with
the asgessment monitoring program as
specifled in §258.55.

[c} The assessment shall include an
analysis of the effectiveness of poten-
tial corrective measures in meeting all
of the requiremencs and objectives of
the remedy as described under §258.57,
addressing ac |easc che following:

{1} The performance, rellabllity, sase
of implementation. and potential im-
pacts of appropriate potential rem-
edies, including safery impacts, cross-
medla impacts, and control of exposure
to any residual contamination;

iZ) The cime required to begin and
complere the remedy;

(3} The costs of remedy implementa-
tlom; and

{4} The institutional requirements
such as State or local permit require-
ments or other environmental or public
health requirements that may substan-
tially affect implementation of the
remedy(s].

(d] The owner or operator must dis-
cuss the results of the corrective meas-
ures assessment, prior to the selection
of remedy, in a public meeting with in-
terested and affected partles.

correctyve

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)

40 CFR Ch. | (7-1-339 Edition)

§258.57 Selection of remedy.

(a) Based on the results of the correc-
Live measures assessment conducted
under §238.58, the owner or operacor
must select a remedy that, at a min-
imum, meets the standards Jisted in
paragraph (b} of this section. The
owner or operator must notify the
Srate Director, within 4 days of se-
lecting a remedy, a describing
the salected remedy has been placed in
the operating record and how it meets
the standards in paragraph (b} of this
section.

(b} Remedies must:

(i} Be protective of human health and
the environment:

(2] Artain the ground-wacer procec-
tion standard as specifled pursuant to
¥6258.55 (h) or (i)

(3} Control the source(s) of releases
s0 25 o reduce or eliminate, to the
maximum extent practicable, further
releases of appendix [I constituencs
inta the environment that pose 8
threat to human health or the environ-
ment; and

) Eump;fr with standards for man-
a L wastes as specified in
§258.58(d).

ic) In selecting a remedy that meets
the standards of $258.57(b). the owner
or operator shall consider the following
evaluaclon factors:

(1} The long- and short-term effec-
tiveness and protectiveness of the
rential remedy(s), along with the de.
gree of certainty that the remedy will
prove successful based on consideracion
af the following:

(i) Magnirude of reduction of existing
risks:

(il) Magnitude of residual risks in
cerms of lHkelihood of further releases
due to waste remaining following im-
plementation of a remedy,

(ill} The type and degree of long-term
management required. including rmond-
toring, operation, and maintenance;

{iv) Short-term risks that might be
posed o the community, workers, or
the environment during implementa-
cion of such a remedy, Including poten-
tial threats to human health and the
environment assoclaved wicth exca-
vatlon, transportation, and redisposal
of containment;

(v} Time wncil full protection is
achleved:
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(vi) Fotential for exposure of humans
and environmental recepLors o re-
maining wastes, considering the poten-
tial threat to human health and the en-
vironment associated with excavation.
transportation, redizposal. or contaln-
FREnT;

wii}) Long-term reliability of the en-
gineering and institucional concrols:
and

{wili) Potential need for replacement
of the rermnedy,

(2) The effectivensss of che remedy in
controlling the source to reduce fur-
ther releases based on consideration of
the following factors:

(i} The extent to which containment
practices will reduce further releases;

(il) The extent to which treatment
technologies may be used,

{3) The ease or difficulty of imple-
menting a potencial remedy(s) based on
consideration of the following types of
factors:

(i} Degree of difficulty associated
with constructing the technology:

(ii] Expected operational reliabilicy
of the technologies:

{1il) Meed to coordinate with and ob-
tain necessary approvals arnd permits
from other agencies,

(Iv) Awvailabillty of necessary equip-
ment and specialists; and

(v} Available capacity and location of
needed treatment, storage, and dis-

1 services.

(4} Practicable capabilicy of the
cwner or operator. including a consid-
eration of the technical and economic
capability.

i3] The degree to which communlty
concerns are addressed by a potential
remedyis],

(d) The owner ar operator shall speci-
fy as part of the selected remedy a
schedule(s) for initlating and com-
pleting remedial activities, Such a
schedule must require the Initdadon of
remedial activities within a reasonable
period of time raking into consider-
arion the factors set forth in para-
graphs (d) (1}-(8) of this section. The
owWner of operator must consjder the
following factors in determining the
schedule of remedial activities:

{1} Extent ard nature of contaming-
rion;

(2} Practical capabilities of remedial
technologies in achieving compliance
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with ground-water protection stand-
ards established under $258.55 (g} or (h)
and other objectives of the remedy;

(3] Awallability of treatment or dis.

capacity for wastes dur-
?:;HIJ m}lrzaﬂun of tlmmmrmd_-,r;

(4) Desirabllity of wutilizing tech-
nologles thar are not currently avail-
able, but which may offer significant
advantages over already avallable
technologies in terms of effectiveness,
reliabilicy, safety, or ability to achieve
remnedial ohjectives;

(5) Potential risks to human health
and the environment from exposure o
contaminacion prior to completion of
the remedy:;

{6} Resource value of the aguifer in-
cluding:

(i) Current and future uses;

(i) Proximity and withdrawal rate of
USETS:

(111) Ground-water guantity and qual-
ity:

ilv) The potential damage to wildlife,
crops, vegetation, and physical struc-
tures caused by exposure to waste con-
sSriouwent;

(¥} The hydrogeologic characterisclc
of the facility and surrounding land:

{vl) Ground-water removal and treat-
ment costs; and

{vii} The cost and availlability of al-
ternatlve water supplies.

{7} Practicable capability of the
OWIET O Operator,

(8} Other relevant factors,

(e} The Director of an approved Stare
may determine that remedlacion of a
release of an appendix 11 constituent
from a MSWLF unit is not necessary il
the owner or operator demonstrates to
the satisfaction of the Director of the
approved State that:

(1) The ground-water is additienally
contaminated by substances that have
originated from a source other than &
MSWLF unit and cthose substances are
present in concentrations such that
cleapup of the release from the
MSWLF unit would provide no signifi-
cant reduction in risk to actual or po-
rential receptors; or

i2) The conscituenc(s)
ground water cthat:

(i} Is not currently or reasonably ex-
pected to be a source of drinking water:
and

Is present in
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iily Is mot hydraulically connected
with waters to which the hazardous
conatituents are migrating or are like-
l¥ to migrate in a concentration(s)
that would exceed the ground-water
protection standards established under
5258.35 (h) or (i) or

(1) Remediation of the release(s) 1s
technically impracticable: or

(4) Remediation results |n unaceept-
able cross-media impacts.

(( A determination by the Director
of an approved State pursuant to para-
graph (e} of this section shall not affect
the authority of the State to require
the owner or operator to undertake
source control measures or other meas-
ures that may be necessary to elimi-
nate of minlmize further releases to
the ground-waler, 0o prevent exposure
to the ground-warer, or o remediate
the ground-water to econcentrations
that are technically practicable and
significantly reduce threars to human
health or the environment

5258.58 Implementatlion of the correc-
tive action program.

(a) Based on the schedule established
under §258.57(d) for initladon and com-
pletion of remedial accivities the
ewnerio tof must:

(1) Establish and implement a correc-
tive action ground-water monitoring
program that:

(i} At a minimum, meet the require-
ments of an assessment monitoring
program under §258.55;

(1) Indicace the effectiveness of the
corrective action remedy: and

(L1} Demonstrace compliance with
ground-warer protection standard pur-
suant to paragraph (e} of this section,

(2} Implement the corrective action
remedy selected under §258.57; and

(3 Take any interim measures nec-
essary to ensure the protection of
human health and the environment. [n-
terim measures should, to the greacest
extent practicable, be consistent with
the objectives of and contribuce to the
performance of any remedy that may
be required pursuant to §5238.57. The
following faccors must be considered by
an owner or operator in determining
whether inuerim measures are pec-
BS5ATY

(i) Time required co develop and im-
plement a final remedy:
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(i} Actuwal or potential exposure of
nearby populations or environmental
receptors to hazardous constituens:

(ilf) Actual or potential contamina-
cion of water supplies or sen-
sitive ecosyYIUEmS;

{iv) Further degradation of the

-water that may occur if reme-
dial action is not initiated expedi-
cigusly:

(v} Weather conditions that may
cause hazardous constituents to mi-
grate or be released;

{vi) Risks of fire or explosion, or po-
cential for exposure to hazardous con-
stituents as a result of an accident or
failure of a concainer or handling svs-
cem; and

(vii) Other situations that may pose
threats to human health and the envi-
TOTiment,

(b} An owner or operator may deter-
mine, based on informadon developed
after implementation of the remedy
has begun or other Information, that

Hance with requirements of
§258.5T(b) are not being achieved
through the remedy selected. In such
cases, the owner of operator must im-
plement other methods or technigues
that could praccicably achieve compli-
ance with requirements. unless the
owner or operator makes the deter-
minacion under §258.58(c).

(c] If the owner or operator deter-
mines thart compliance with require-
ments under §258.57(b) cannot be prac-
tically achieved with any currently
available methods, the owner or oper-
ator must:

(1} Obtaln certificacion of a qualifled
ground-water scientist or approval by
the Director of an approved State that
compliance with requirements under
§258.57T(b) cannot be practically
achieved with any currently available
mechods:

{2) Implement altermate measures to
control sure of humans or the en-
vironment to residual contamination.
a3 necessary to protect human healch
and the environment; and

{3} Implement altemate measures for
contral of the sources of concamina-
tion. or for removal or decontamina-
tlon of equipment, unirs, deviees. or
structures that are:

{1} Technically practicable: and
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(if} Consistent with the overall objec-
tive of the remedy.

{4) Notify the State Director within
I4 days that a report justifying the al-
rernacive measures prior to |1 (=
menting the alternative measures
been placed in the operating record.

id} All solid wastes that are managed
pursuant to a remedy required under
§5254.57. or an incerim messure uired
under §238.58(a} (3}, shall be managed L
il ITnTer

(1} That is protective of human
health and the environment: and

(2} Thar complies with applicable
RCRA requirements,

(e} Remedies selecred pursuant to
§258.57 shall be considered complete
when:

{1} The owner or operator complies
with the ground-water protection
standards established under §§258.55(h)
or (i} at all points within the plume of
contamination that lie beyond the
ground-water maoni well system
established under 5258.51(a).

{£) Compliance with the ground-water

rotection standards escablished under

giil.ﬁﬂﬂ or {f) has been achieved by
demonstrating that concentrations of
appendlx II constituents have not ex-
ceeded the -Warer protection
standard|s) for a period of three con-
secutive Years wusing the statistical
procedures and performance standards
in §258.53(g)} and (k). The Director of an
approved State may specify an alter-
native length of time during which the
owner or operator must demonstrate
that concentrations of appendix II con-
stituents have not exceeded the
ground-water protectlon standard(s)
taking into consideration:

il tent and concentration of the
releass(s):

(tt] Behavior charactertscies of the
hazardous constituents [n the ground-
water:

{iii} Accuracy of monitoring or mod-
eling techniques. including any sea-
sonal, meteorological. or other envi-
ronmental variabilities that may affect
the accuracy: and

{ivl Characreristics af the ground-
Water.

(3] All acticns required o complete
the remedy have been satisfied.

ifl Upon completion of the remedy.
the owner or operator must notify the
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Stare Director within 14 days that a
mr:llmm:num ﬂ;limnmnndyﬁ‘hﬁmheen
comp comp: wi TE-

of §238 58(g} has been placed
in the operating record. The certifi-
cation must be signed by the owner or
operator and by a qualified ground-
water scientist or approved by the Di-
rector af an approved State.

{g) When, upon complecion of the cer-
tification, the ovwner or operator deter-
mines that the corrective action rem-
edy has been completed in accordance
with the requirements under paragraph
(e} of this section. the owner or oper-
ator shall be released from the require-
ments for financial assurance for cor-
rective action under §258.73.

§258.59 [Reserved]

Subpan F—Closure and Post-
Closure Care

§258.680 Closure criteria.

(a) Owmers or operators of all
MSWLF units must install a final
cover system that is designed to mini-
mize infiltration and erosion. The final
cover system must be designed and
conscructed to:

(1) Have a permeability less than or
equal to che permeability of any bor-
tom limer system or nacural swbsoils
present. or a permeability no greater
than 1x10-* cmsec, whichever is less,
and

(&) Minimize infiltracion through the
closed MSWLF by the use of an infil-
tration layer that contains a minimum
18-inches of earthen material, and

(3} Minlmize erosion of the fAnal
cover by the use of an erosion layer
that contains a minimum E-inches of
earthen material that is capable of sus-
taining native plant ch.

{b) The Director of an approved Stace
may approve an alternative final cover
design that includes:

{1} An infiltration laver that achieves
an equivalent reduction in infiluration
as the Infiltration layver specified in
paragraphs (a){l) and (a)(2) of this sec-
tion, and

2] An erosion layer that provides
equivalent protection from wind and
water eroslon as the erosion layer spec-
ifled in paragraph {(a){3) of this seccion.
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(3} The Director of an approved Stace
may establish alternative require-
ments for the infilcraclon barrier in a
paragraph (b)}{l) of this section. after
public review and comment, for any
owners or operavors of MSWLFs that
dispose of 20 tons of municipal solid
waste per day or less. based on an an-
nual average. Any alternative require-
ments established under this paragraph
IMULST:

(i) Consider the unique characteris-
tics of small cormmunities;

(ii} Take into account climatic and
hydrogeologic conditions: and

(lii) Be protective of human health
and the environment.

(e} The awner or operator must pre-
pare & written closure plan that de-
scribes the steps necessary Lo close all
MSWLF units at any point during their
active life in accordance with the cover
design irements in §258.60(a) or (b).
as applicable. The closure plan, at a
minimum, must include the following
information:

(1} A description of the final cover,
designed in accordance with §5258.60(a)
and the methods and procedures to be
uged o install the cover;

2] An estimate of the largest area of
the MSWLF unit ever requiring a final
cover as required under §258.60(a) at
any time during the active life;

3) An estimate of the maximum in-
ventory of wastes ever on-site over the
active life of the landfill facility; and

4} A schedule for completing all ac-
tivities necessary to satisfy the closure
criteria in §5258.60,

(d) The swner or operator must no-
tify the State Director that a closure
plan has been prepared and placed in
the operating record no later than the
effective date of this part, or by the
initial receipt of waste, whichever is
lacer.

(e) Prior to beginning closure of each
MSWLF unit as specified in §258.60(0.
an owner or aperator must notlify the
State Director that a notice of the in-
rent to close the unlt has been placed
In the operating record.

i1 The owner or operacor must begin
clogure activities of each MSWLF unit
no later than 30 days afcer the date on
which the MSWLF unit receives the
known final recelpt of wastes or. if the
MSWLF unit has remaining capacity
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and there is a reasonable likelihood
that the MSWLF unit will receive addi-
tional wastes, no later than one year
after the most recent receipt of wastes.
Extensions beyond the one-year dead-
line for beglnning closure may be
granted by the Director of an approved
State if the owner or operator dem-
onstrates that the MEWLF unit has the
capacity to receive additional wastes
and the owner or operator has taken
arsd will continue to take all steps nec-
essary to prevent threars to human
health and the enviromwmental from the
unclosed MSWLF unit.

(g The owner or operator of all
MSWLF units must complete closure
activitles of each MSWLEF unit in ac-
cordance with the closure plan within
180 days following the beginning of clo-
sure as specified in paragraph () of this
sectlon. Extensions of the closure pe-
riod may be granted by the Director of
an approved State If the owner or oper-
ator dermmonstrates that closure will, of
necessity, take longer than 180 days
arl he has taken and will continue o
take all steps to prevent threars to
human health and the environment
from the unclosed MSWLF unit.

(h) Following closure of each MSWLF
unit, the gwner or operator mMUst no-
tify the State Director that a certifl-
cation, signed by an independent reg-
istered professiomal enginesr or ap-
proved by Director of an approved
Stace, verifying that closure has been
completed in accordance with the clo-
sure plan, has been placed in the oper
ating record.

{31} Following closure of all MSWLF
units, the owner or operator must
record a notation on the deed to the
landfill facility property. or some
other instrument that is normally ex-
amined during title search, and notify
the State Director that the notatian
has been recorded and a copy has been
placed in the operating record,

() The notatlon on the deed must in
perpetulty notify any potential pur-
chaser of the property that:

i) The land has been used as a land-
fill facility; and

iy Irs use is
§258.61(c)(3).

(}) The owner or operator may re-
guest permission from the Direcvor of

restricted wunder
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an approved State o remove the nota-
tion from the deed if all wastes are re-
moved from the fnl::i]lt}l'.

158 FR 31016, Oct. 3, 1581; 57 FR 28528, June 28,
1992, as amended at 62 FR 40713, July 29, 1957

525861 Postclosure care reguire-
5.

men

(a) Following closure of each MSWLF
unit, the owner or operator must con-
duct post-closure care. Post-closure
care must be conducted for 30 years,
except as provided under paragraph (b)
of this section, and consist of at least
the following:

i1} Maintaining the integrity and ef-
fectiveness of any final cover, includ-
ing making repalrs to the cover as mec-
essary to correct the effects of settle-
ment. subsidence. erosion, or other
events, and preventing run-on and run-
off from ercding or otherwise damaging
the final cover;

2] Maintaining and operating the
leachate collection system in accord-
ance with the requirements in §258.40,
if applicable. The Director of an ap-
proved State may allow the owner or
operacor o stop managing leachate If
the owner or operator demonstrates
that leachate no | er poses a threat
to hhuman health the environment;

(3} Monitoring the groumd water [n
accordance with the requirements of
subpart E of this part and maincaining
the ground-water monitering system, if
applicable; and

4) Maintaining and operating the gas
monitoring system in accordance with
the requirements of §258.23.

(b} The [ength of the post-closure
care period may be:

(1) Decreased by the Director of an
approved State if the owner or operator
demonstrates that the reduced period
is sufficient to protect human ith
and the environment and this dem-
anstration Is approved by the Director
of an approved State; or

(2) Increased by the Director of an
approved State if the Director of an ap-
proved Scate decermines chat the
lengthened period Is necessary o pro-
tect human health and the environ-
ment.

() The owner or operator of all
MSWLF units must prepare a written
post-closure plan that includes, at a
minimum. the following informacion:
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i1} A description of the monitoring
and maintenance accivities required in
§258 61{a) for each MSWLF unit. and
the frequency at which these activicies
will be performed:

12) Name, address, and telephone
number of the n or office to con-
tact about the lity during the post-
closure period; and

3] A description of the planned uses
of the property during the post-closure
period. Post-closure use of the property
shall not disturb the integrity of the
final cover, liner(s). or any other com-

ts of the containment system. or
the function of the monitoring systems
unless necessary to comply with the re-
quirernents in this part £38. The Direc-
tor of an approved State may approve
any other disturbance if the owner or
operator demonstraves that disturb-
ance of the final cover, liner or other
component of the contalnment system,
including any removal of waste, will
not increase the potential threat to
human health or the emvironment.

{d) The owner or operator must no-
tify the State Director that a post-clo-
sure plan has been prepared and placed
in the operating record no later than
the effective date of this part, October
5, 1993, or by the Initial receipt of
wa::.te, whichever is later. the

{e) Following compledon of t-
closure care gcrl:-dtpﬁur each ME':"E.F
upit, the onmer or operator MUst no-
tify the State Director that a certifi-
cation, signed by an independent reg-
istered professional engineer or ap-

by the Director of an approved
Scate, verlfying that post-closure care
has been completed in accordance with
the post-closure plan, has been placed
in the operating record.

[66 FR 51016, Oce. 5, 1981; 57 FR 8628, June 26,
1982]

552568.62-258.60 [Reserved]

Subpan G—Financial Assurance
Criteria

SouURCE: % FR 51028, Oct. 9. 1990, unless
otherwize moted.

§258.70 Applicability and effective
date,

(a) The requirements of this section
apply to owners and operators of all
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MEWLF units, except OWrers or opera-
tors who are State or Federal govemn-
ment entities whose debrs and liabil-
ities are the debts and lHabilities of a
Scace or the United States,

ib) The requirements of this section
are effective April 9, 1997 except for
MSWLF units meeting the conditions
of §258.1(M(1), in which case the aeffec-
tive date is Ocrober 9, 1997,

(c}) The Direcror of an approved State
may waive the requirements of this
section for up to one year until April 9.
1998 for good cause if an owner or oper-
acor demonstrates o the Direcror's
satisfaction that the April §, 1837 effec-
tive date for the requirements of this
section does not provide sufficlent time
o comply with these requirements and
that such a walver will not adversely
affect human health and the environ-
ment.

|56 FR 51028, Oct. 9, 185], as amended at 60 FR
SEMEZ, Dcr. 6 1935 61 FR 80337, Mow. 27, 1906]

258,71 Finaneclal assuranee for clo-

SUnre.

(a) The owner or opetator must have
a detailed written estimate, in current
dollars, of the cost of hiring a third
parcy to close the largest area of all
MSWLF wunits ever requiring a final
cover as required under §258.60 at any
time during the actwve life in accord-
ance with the closure plan. The owner
or gperator must notily the Stave Di-
rector that the estimate has besn
placed in the operating record.

{1} The cost estimate must equal the
cost of closing the largest area of all
MSWLF unit ever requiring a final
cover at any time during the active life
when the extent and manner of its op-
eration would make closure the maost
expensive, as indicared by its closure
plan (sea §258.60(c)(2) of this part).

(2) During the active life of the
MSWLF wunit, the owner or operator
must annually adjust the closure cost
estimate for inflation.

(3) The owner or operator must in-
crease the closure cost estimate and
the amount of financial assurance pro-
vided under paragraph (b) of this sec-
tion §f changes to the closure plan or
MSWLF unit conditions increase the
maximum cost of closure at any time
during the remaining active life.
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(4] The owner or operator may reduce
the closure cost estimate and the
amount of financial assurance provided
under paragraph (b} of this section if
the cost estimate exceeds the max-
fmuwm cost of closure at any time dur-
ing the remaining life of the MSWLF
unlt, The owner or operator mMust no-
tify the State Director that the jus-
tification for the reduction of the clo-
sure cost estimate and the amount of
financial assurance has been placed in
the operating record.

(b) The owner or operator of each
MSWLF unit must establish financial
assurance for closure of the MSWLF
unit in compliance with 525874, The
OWTEr OF Operator must provide contin-
wous coverage for closure until released
from financial assurance requirements
by demonstradng compliance with
§ 258,60 (h) and (i).

[56 FI-‘R aloed, Oct. 9, 1991; 57 FR 28828, Juns 26,
1992

§258.T2 Financial assurance for post.
closure care.

{a) The owner or operator must have
a detalled written estimate. in current
dollars, of the cost of hiring a third
party to conduct post-closure care for
the MSWLF unit in compliance with
the post-closure plan developed under
525861 of this part. The post-closure
cost estimate used to demonstrate fi-
nancial assurance in paragraph (b) of
this section must account for the total
costs of conducting pest-closure care,
including anmual and perlodic costs as
deseribed in the post-closure plan over
the encire post-closure care period. The
owner or operator must notify the
State Director that the esstimare has
been placed In the operating record.

(1} The cost estimate for post-closure
care must be based on the most expen-
sive costs of post-closure care during
the post-closure care period.

2] During the active life of the
MSWLF unit and during the post-clo-
sure care period, the owner or operator
must annually adjust the post-closure
cost estimate for inflation,

{31 The owner of operator must in-
crease the post-closure care cost esti-
mate and the amount of financial as-
surance provided under paragraph (b)
of this section if changes in the post-
closure plan or MSWLF unit cenditions
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increase the maximum costs of post-
closure care.

(4) The owner or operator may reduce
the post-closure cost estimate and the
amount of financial assurance provided
under paragraph (bl of this section if
the cost estimate exceeds the max-
imum costs of post-closure care re-
maining over the post-closure care pe-
riod. The owner or operator must no-
tify the Scate Director that the jus-
tiflcation for the reduction of the post-
closure costc estimate and the amount
of financial assurance has been placed
in the operating record.

{b)] The owner or operator of each
MSWLF unit must establish, in a man-
ner in accordance with §2358,T4. finan-
clal assurance for the costs of post-clo-
sure care as required uwnder §Z58.61 of
this part. The owner or operator must
provide continuous coverage for post-
closure care until released from finan-
cial assurance reguirements for post-
closure care by demonstrating compli-
ance with §258 81(e).

§258.73 Filnancial assurance f[or coer-
rective action.

{a) An owner or operator of a MSWLF
unit required to undertake a corrective
action program under §258.58 of this
part must have a detailed written estl-
mate, in current dollars, of the cost of
hiring a third party to perform the cor-
rective action in accordance with the
program required under §258.58 of this
part. The corrective action cost esti-
mate must account for the total costs
of corrective acton activicies as de-
scribed In the corrective action plan
for the entire corrective action period.
The owner or operator must notify the
State Director that the estimate has
been placed in the operating record.

(1) The owner or operator MUst annu-
ally adjust the estimare for inflation
until the corrective action program is
compleced in accordance with §258.58(f)
of this part.

(2} The owner or operator must in-
crease the commective action cost esti-
mate and the amount of financial as-
surance provided under paragraph (b)
of this sectlon If changes in the correc-
cive actlon program or MSWLF unit
conditions increase the maximum costs
of corrective action.
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(3) The owner or operator may reduce
the amount of the corrective action
cost estimate and the amount of finan-
clal assurance provided under para-
graph (b) of this section If the cost esti-
mate exceeds the maxdmum remaining
costs of correcdwve actlon. The owmer
or operator must notify the State DH-
rector that the juscification for che re-
duction of the corrective action cost
estimate and the amount of financial
assurance has been placed in the oper-
ating record.

it) The owner or operator of each
MSESWLF unit required to undertake a
corrective action program under §258.58
of this part must establizh, in a man-
ner in accordance with 525874, finan-
cial assurance for the most recent cor-
rective actlon program. The owner or
operator must provide contimuous cov-
Era for corrective action until Te-
leased from financial assurance re-
quirements for corrective action by
demonstrating compliance wich §258.58
() and (g).

§258.74 Allowahle mechanisms.

The mechanisms used to demonstrate
financlal assurance under this section
must ensure that the funds necessary
to meet the costs of closure, post-clo-
sure care, and corrective action for
known releases will be avallable when-
ever they are needed. Owners and oper-
ators must choose from the opCions
specified in paragraphs (a) chrough (j)
of this section,

(a) Trust Fund, (1) An owner or oper-
ator may satisfy the requirements of
this section by establishing a trust
fund which conforms to the require-
ments of this paragraph. The rrustees
must be an entity which has the au.
thority to act as a trustes and whose
trust operations are regulated and ex-
amined by a Federal or State agency. A
copy of the trust agreement must be
placed In the [acllity’s operacing
recard.

(2} Payments into the trust fund
must be made annually by the owner or
operator over the term of the initial
permit or over the remalining life of the
MEWLF unit, whichever is shorter, in
the case of a trust fund for closure or
post-closure care, or over one-hall of
the estimated lengeh of the corrective

Page 55 of 96



TITLE 65: DIVISION OF ENVIRONMENTAL QUALITY

5 258.74

actlon program in the case of correc-
tive actlon for known releases. This pe-
ried is referred to as the pay-in period.

(3) For a trust fund used to dem-
onstrate financial assurance for closure
and post-closure care, the first pay-
ment into the fund must be at least
equal to the current cost estimate for
closure or post-closure care, except as
provided In paragraph (k) of this sec-
tion, divided by number of years in
the pay-in period as defined in para-
graph (a)(Z) of this section. The amount
of subsequent payments must be deter-
mined by the following formula:

Mext Payment = [CE = CV]Y

where CE is the current cost estimate
for closure or post-closure care (up-
dated for inflation or other changes),
CV is the current value of the trust
fund. and ¥ Is the number of years re-
maining in the pay-in perlod.

{4) For a trust fund used to dem-
onstrate financial assurance for correc-
tive action. the flrst payment Inwo the
crust fund must be at least equal to
one-half of the current cost estimate
for corrective action, except as pro-
vided in paragraph (k) of this section,
divided by the number ufyura in the
corrective action pai,r period as de-
finﬂd in puragrug:h a) () of this section.
=

bsequent payments
muﬂ be d-::tl:rmlnnd by the following
formula:

Mext Payment = [RBE - CV)1Y

where BB is the most recent estimate
of the required trust fund balance for
corrective action (i.e., the total costs
that will be incurred during the second
half of the corective action period),
CV Is the current value of the trust
fund, and Y is the number of years re-
maining in the pay-in period.

(3] The iniclal payment into the trust
fund must be made before the initial
receipt of waste or before the effective
dare of the requirerments of this section
(April 9, 1997, or October 9, 1897 for
MSWLF units meeting the conditions
of §258.1(N(1)), whichever 15 later, In
the case of closure and post-closure
care, or no later than 120 days after the
corrective action remedy has been se-
lected in accordance with the require-
rments of 525858,

(6) If the owner or operator estab-
lishes a trust fund after having used
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one of more alternate mechanlsms
specified In this section, the inicial
payment Into the trust fund must be at
least the amount that the fund would
contain if the trust furnd were estab-
lished initially and annual payments
made according to the specifications of
this paragraph and paragraph (a) of
this section. as applicable.

(7} The owner or operator, or other
person authorized to conduct closure,
post-closure care, or corrective action
activities may request reimbursement
from the trustee for these expendl-
cures. Requests for reimbursement will
be granted by the trustee only i suffl-
clent funds are remaining in the trust
fund to cover the remaining costs of
closure, post-closure care, or corrective
action, and if justification and docu-
mentation of the cost is placed in the
operating record. The owner or oper-
ator must notify the State Director
that the documentation of the jus-
tificarion for reimbursement has been
placed in the operating record and that
reimbursement has been received.

{8) The trust fund may be terminaced
by the owner or operator only if the
owner or operator substitutes altermate
financial assurance a3 specified in this
section or if he is no longer required to
demonstrate financial responsibility in
accordance with the requirements of
§5258.71(b), 258.72(b). or 258.73(b).

b} Swrety Bond Guaraniceing FPaymment
or Performance. (1) An owner or oper-
ator may demonstrate financial assur-
ance for closure or post-closure care by
cbtaining a payment or performance
surety bond which conforms to the re-
quirements of this paragraph. An
owner or operator may demonstrate fi-
nancial assurance for corrective action
by obtaining a performance bond which
conforms to the requirements of this
paragraph. The bond must be effective
before the inltial receipt of waste or
before the effective date of the require-
ments of this section (April 9, 187, or
October 9, 1397 for MSWLF units meet-
ing the conditlons of §258.1()(1)),
whichever |s later, in the case of clo-
sure amnd t-closure care, or no later
than 120 days after the corrective ac-
tion remedy has been selected in ac-
cordance with the requirements of
5258.58. The owner or operator Must no-
tify the State Director that a copy of
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the bond has been placed in the oper-
ating record. The surety company
ssuing the bond must, at a minimum,
be among those listed as acceptable
sureties on Federal bonds in Circular
it of the .5, Department of the
Treasury.

(2] The penal sum of the bond must
be in an amount at least equal to the
current closure, post-closure care or
corrective action cost estimate, which-
ever is applicable, except as provided in
§258.74 (k).

(3} Under the terms of the bond. the
surecy will become llable on the bond
obligation when the owner or operator
fails vo perform as guaranteed by the
bond.

{#] The owner or operator must estab-
lish a srandby trust fund, The standby
trust fund must meet the requiremenca
of §258.74(a) except the requiremencs
for initial payment and :-ubanquml: an-
nual payments specified in H’ﬂ |
(a)(2). (3). (1) and (5). .

(5] Payments made under rJ:e terms
of the bond will be deposited by the
surety directly into the standby trust
fund. Pavments from the orusc fund
must be approved by the trustee.

(6] Under the terms of the bond, the
surety may cancel the bond by sending
notice of cancellation by cercifled mail
to the owner and operator and to the
State Director 120 days in advance of
cancellation. If the surety cancels the
bond. the owner or operator must ob-
tain altermare flnancial assurance as
specified in this section.

{7} The owner or operator may cancel
the bond only i alternate financial as-
surance s substituted as specified In
this section or if the owner or operator
is no longer required to demonstrace fi-
nancial responsibility in accordance
with §258.71(b), §258.72(b) or §258.73(b).

[c) Letrer of credit. (1} An owner or op-
erator may satisfy the requirements of
this section by obtaining an irrev-
ocable standby letter of credit which
conforms to the reguirements of this
paragraph. The letter of credit must be
effective before the initlal receipt of
waste or belore the effective date of
the requirements of this section (April
§, 1987, or October 5, 197 for MSWLF
unics me the conditions of
§238.1{0{1}}). whichever iz later, in the
case of closure and post-closure care.
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or no later than 120 days after the cor-
rective action remedy has been se-
lected in accordance with the reguire-
ments of §258.58, The owner or operacor
must notify the State Director that a
copy of the letter of credit has been
placed in the operating record. The
issulng institution must be an entity
which has the authority to lssue letters
of credic and whose letter-of-credit op-
erations are regulated and examined by
a Federal or State agency.

(3} A lecter from the owner or oper-
ator referring to the letter of credit by
number, {ssuing institution. and date,
and providing the following informa-
rion: Name, and address of the facility,
and the amount of funds assured. must
be included with the lecter of credit in
the operacing record.

(3] The lettar of credit must be irrev-
ocable and issued for a period of ac
least one year in an amount at least
equal to the current cost estimate for
closure, -closure care or corrective
action, whichever i3 applicable, except
as provided in paragraph (k) of this sec-
tion, The letter of credic must provide
that the expiration dace will be auto-
matically extended for a period of ac
least one year unless the (ssulng inscl-
tution has cancelled the letter of credic
by sending notice of cancellation by
certified mail to the owner and oper
apor ard po the Stare Director 120 days
in advance of cancellation. If the letrter
of credit is cancelled by the Issuing in-
stitution, the owner or operator must
obtain alternate financial assurance,

(4) The owner or operator may cancel
the letrer of credit only if alternate fi-
nancial assurance s substituted as
specifled in this section or If the owner
or operator is released from the re-
quirements of this section Iin accord-
ance with §258.71(b), §258.72(b) or
§258.73(k).

{d} [fresurance. (1) An owner or oper-
ator may demonstrate financlal assur-
ance for closure and post-closure care
by obtaining insurance which conforms
ta the requirements of this paragraph.
The insurance must be effective before
the initial recelpr of waste or before
the effective date of the requirements
of this section (April 9, 1997, or October
9, 1997 for MSWLF units meetng the
conditions of §258.1(0(1}}, whichever s
later, in the case of closure and post-
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closure care, or no later than 120 days
after the corrective action remedy has
been selected In accordance with the
requirements of §258.58. At a minimum,
the insurer must be licensed to trans-
act the business of Insurance, or eligl-
ble to provide insurance as an EXCEss OT
surplus lines insurer, in one or more
States. The owWner or operator must no-
tify the State Direcror that a copy of
the insurance policy has been placed in
the operating record.

2} The closure or post-closure care
insurance policy musc tee thart
funds will be avallable to close the
MSWLF unit whenever final closure
ocours or o provide post-closure care
for the MSWLF unit whenever the
post-closure care period begins, which-
ever is applicabla. The pelicy must alse
guarantee that once closure or post-
closure care begins, the insurer will be
responsible for the paying out of funds
to the owner of operator or other per-
son authorized ww conduct closure or
post-closure care, up U0 AR AMOUNT
equal to the face amount of the policy.

(3] The lnsurance policy must be
isswed for a face amount at least equal
o the current cost estimare for closure
or post-closure care, whichever is ap-
plicable. except as provided in para-
graph (k) of this section. The term Fface
amount means the total amount the in-
surer iz obligated to pay under the pol-
icy. Actual payments by the insurer
will not change the face amount, al-
though the insurer's future liability
will be lowered by the amount of the
paymencs.

(4} An owner or operator, or
other person authorized to conduct clo-
sure or post-closure care, may recelve
relmbursernents for closure or posc-clo-
sure expenditures, whichever is appli-
cable. Requests for relmbursement will
be granted by the insurer only f the
remaining value of the policy is suffl-
clent to cover the remaining costs of
closure or post-closure care, and 1f jus-
tification and documentation of the
st 1% Flnt:d in the operating record,
The owner or aperator must notify the
Srate Direcror that the documentation
of the juscification for reimbursement
has been placed in the operating record
and that relmbursement has been re-
celved.
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(3 Each pollcy must contain a provi-
slon allowing assignment of the policy
Lo a SuCCessor owner or operator, Such
assignment may be conditional upon
consent of the insurer. provided that
such consent s not unreasonably re-
fused.

(8) The insurance policy must provide
that the insurer may not cancel, termi-
nate or fail o renew the policy except
for failure to pay the premiuwm. The
automatic renewal of the policy must,
at a minimum, provide the insured
with the option of renewal at the face
amount of the expiring policy. If there
is a fallure to pay the premium, the ln-
surer may cancel the policy by sending
notlce of cancellation by certifled mail
to the owner amd operator and to the
State Director 120 days In advance of
cancellation. If the insurer cancels the
policy. the owner or operator must ob-
tain alternate financial assurance as
specifled in this section.

{7} For insurance policies providing
coverage for post-closure care, com-
mencing on the date that UHabllicy to
make rauant to the pal
an:mug?wmpu will l.'.l‘u‘:ﬂ'-nll.m'le ::rf
nually increase the face amount of the
policy. Such increase must be equiva-
lent to the face amount of the policy,
less any payments rmade, multiplied by
an amount equivalent to 85 percent of
the most recent Investment rate or of
the eguivalent coupon-lssue vield an-
nounced by the US. Treasury for 26-
week Treasury securlties.

(8) The owner or operator may cancel
the insurance policy only If alterpate
financial assurance s substituted as
specifled in this section or if the owner
or operator, I8 no longer required
demonstrate financial responsibility in
accordance with the requirements of
§258.71(b], §258.72(b) or §258.73(b).

(e} Corporate financial rest. An owner
or operator that satisfles the require-
ments of this paragraph (e) may dem-
onstrate financial assurance up to the
amount specified in this paragraph (e):

(1) Financial component. (i} The owner
or operator must satisfy one of the fol-
lowing three conditions:

(A) A current rating for its senior
unsubordinated debt of AAA. AAL A, or
BBB as issued by Standard and Poor's
or Aaa, Aa, A or Baa as issued by
Moody's: or
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(B) A ratio of less than 1.5 comparing
rotal liabllities o net warth: ar

(C) A ratio of greater than 0.10 com-
paring the sum of net income plus de-
preciation, depletion and amorcizacion,
minus 510 milllen, o total liabilicies.

{if)y The tangible et worth of the
oWneEr or operator must be greater
than: {(A) The sum of the current clo-
sure, post-closure care, corrective ac-
tion cost estimates and any other envi-
ronmental obligations, Including guar-
antees, covered by a financial test plus
510 milllon except as provided in para-
graph (e} (1} ({11} (B} of this section.

(B} 510 million in net worth plus the
amount of any guarantees that have
not been recognized as liabllitles on
the filnancial statements provided all of
the current closure, post-closure care,
and corrective action costs and any
other environmental obligations cow.
ered by a financial test are recognized
as llabilivies on the owner's or opera-
tor's audited financial statements, and
subject to the approval of the State Di-
rector.

(L1i) The owner or operator must hawve
assets located Im the United States
amounting to at least the sum of cur-
rent closure. post-closure care, correc-
tive actlon cost estimates and any
other environmental obligations cov-
ered by a financial test as described in
paragraph (e)(3) of this section.

(2} Recordkeeping and reporting re-
guirsments, (i) The owner or operator
must place the following Items into the
Facility’s operating record:

(A)] A letter signed by the owner's or
operator's chief financial officer that:

(/) Lists all the current cost escl-
mates covered by a flnanclal test. in-
eluding. but not limited to, cost esti-
mates required for municipal solid
waste management facilities under this
part 258, cost estimates required for
UIC facilities under 40 CFR part 144, IF
applicable. cost estimates required for
petrolewn underground storage tank
facilities under 40 CFR part 280, If ap-
plicable, cost estimates required for
PCB storage [acilicies under 40 CFE
part Tél, il applicable, and cost estl-
mates required for harzardous waste
treatment, storage. and disposal facili-
ties under 40 CFR parts 264 and 265, if
applicable; and
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(& Provides evidence demonstrating
that the firm meets the conditions of
either  para h  [el){1}{A)  or
&) (1B} or (e}(1){)C) of this section
and paragraphs (e)(1){il) and (&)(1)(11i)
of this section.

B} A copy of the independent cer-
tifled public accountant’s ungualifled
opinion of the owner's or operator’s fi-
pancial statements for the latest come-
pleted fiscal year, To be eligible to use
the finanelal test, the owner's or opera-
tor's financlial statements must receive
an unqualified opinion from the inde-
pendent certified public accountant,
An adverse opinion, disclaimer of opin-
fon, or other guallfied oplnlon will be
cause for disallowance, with the poten-
tlal exception for qualified opinions
provided in the next sentence. The Di-
rector of an approved State may evalu-
ate qualifled opinions on a case-by-case
basis and allow use of the financial test
in cases where the Director desms that
the matters which form the basis for
the qualification are Insufficient to
warrant disallowance of the test. If the
Director of an State does not
allow use of the test, the owner or op-
erator must provide alternate financial
assurance that meets the requirements
af this section.

{C) If the chiel financial officer’s let-
ter providing evidence of financial as-
surance includes filnancial data show-
ing that owner or operator satlsfles
paragraph (el(1){1}(B) or (el{IHiC) of
this sectlon that are different from
data in the audited financial state-
ments referred o In paragraph
{e) (2)(1}{B) of this section or any other
audired flmancial statement or data
flled with the SEC. then a special re-
port from the owner's or operator’s
independent certified publlc account-
ant ©o the owner or operater is re-
quired. The special report shall be
based upon an agresd upon procedures
engagement in accordance with profes
sional auditing standards and shall de-
scribe the procedures performed In
comparing the daca in the chief finan-
clal officer’s letter derived from the
Independently audited, year-end finan-
cial statements for the latest fiscal
year with the amounts In such finan-
cial statements, the findings of that
comparison, and the reasons for any
differences,
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¥ If the chief financial officer’s let-
ter provides a demonstration that the
firm has assured for environmental ob-
ligatlons as provided in paragraph
(2} (1){ii)(B) of this section. then the let-
ver shall include a report from the
independent certified public account-
ant that verifies that all of the envi-
ronmental obligations covered by a fi-
nancial test have been recognized as li-
abilities on the audited financial scate-
ments, how thess obligations have been
measured and reported, and that the
tangible net worth of the firm is at
least 510 million plus the amount of
any guarantess provided,

i) An owner or operator must place
the items specifled in paragraph
(e){2){i) of this section in the operating
record and notify the State Director
that these items have been placed in
the operating record before the initlal
receipt of waste or before the effective
date of the requirements of this section
(April 9, 1997 or October 9. 1997 for
MEWLF wnits meeting the conditions
of §258.1{f1(1)). whichewver is later in the
case of closure, and post-closure care,
or ne later than 120 days after the cor-
rective action remedy has been se-
lected in accordance with the require-
ments of §258.38.

(i) After the initial placement of
itemns specified in paragraph {(e)(2)(1) of
this section in the operating record,
the owner or operator must annually
update the information and place up-
dated information in the operating
record within 90 days following the
close of the owner or operator’s fiscal
vear. The Director of a State may pro-
vide up to an additional 45 days for an
owner or operator who can dem-
onstrate chat 90 days is insufficient
time Lo acquire audited financial state-
ments. The updated information must
consist of all items specified in para-
graph (e)(2) (i} of chis section.

{Ivi The owner or operator Is no
longer required to submit the ltems
specifled in this paragraph (el(Z) or
comply with the requirements of this
paragraph (e) when:

(A) He substitutes alternace financial
assurance as specifled in this section
that {8 mot subject o these record-
keeping and reporting requirements; or
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(B} He iz released from the require-
ments of this sectlion In accordance
with §258.71(b). §258.72(b), or §258.73(b).

iv} If the owner or operator no longer
meets the requirements of paragraph
(e)(1} of this section, the owner or oper-
ator must, within 120 days following
the close of the owner or operator’s fls-
cal year, obtain altemative financial
assurance that meets the requirements
of this section, place the required sub-
missions for that assurance In the op-
erating record. and notify the State Di-
rector that the owner or operator no
longer meets the criteria of the finan-
clal rest and that alternate assurance
has been obtained.

ivi) The Director of an approved
State may, based on a reasonable bellef
that the owner or operator may no
longer meet the requirements of para-
graph (e)(1) of this section, require at
any time the owner or operator o pro-
vide reports of its financial condition
in addition to or including current fi-
nanclal test documentacion as speci-
fled in paragraph (e){2) of this section.
If the Director of an approved State
finds that the owner or operator no

meets the requirements of para-
graph (e}(1) of this section, the owner
or opeérator must provide altemate fi-
nanclal assurance that meets the re-
quirements of this section.

13 Calcwlation of costs to be assured.
When caleulating the current cost esti-
mates for closure, post-closure care,
corective action, or the sum of the
combination of such costs to be cow-
ered, and any other environmencal ob-
ligations assured by a financlal test re-
ferred to in this paragraph (e). the
owner or operator must include cost as-
timates required for municipal solld
waste management facilities under this
part, as well as cost estimares required
for the following environmental obliga-
tions, if it assures them through a fl-
nancial test: obligations associated
with UIC facilities under 40 CFR parc
144, petroleum und storage
tank facilities under 40 CFR part 280,
PCB storage facilities under 40 CFR
part T6l, and hazardous waste Creat.
ment, storage, and disposal facilities
under 40 CFR parts 284 and 265.

(f) Local government financial rast. An
owner or operator that satisfles the re-

guirements of paragraphs ({1} through
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(3) of this section may demonstrace fi-
nancial assurance up to the amount
specified in paragraph (f)(4) of this sec-
tion:

(1) Financial component. (i) The owner
or or must satisf a h
() ()(A) or (B) of this ssction a6 an.
plicable: _

(A} If the owner or operator has out-
standing, rated, general obligation
bonds that are not secured by insur-
ance, a letter of credit. or other collat-
eral or guarantes, it must have a cur-
rent rating of Aaa, Aa. A. or Baa, as
issued by Moody's, or AAA, AA, A, or
BEB, as issued by Standard and Poor's
on all such general obligation bonds: or

(B] The owner or operator must Sat-
isfy each of the following financial ra-
tios based on the owner or operator's
most recent audited anmual financial
statement:

(N A ratlo of cash plus marketable
securities to total expenditures greater
than or equal to 0.05; and

(& A ratio of annual debt service to
total expenditures less than or equal to
0.20.

(i) The owner or operator must pre-
pare itz financial statements in con-
formity with Generally Accepted Ac-
counting Princlples for governments
and have its flnancial statements au-
dited by an independent cercified pub-
lic accountant (or appropriate Scate

EIﬁlljiiﬂ A loeal government i not eligi-
ble to assure |(ts obligations under
5258, TA(E) 1F d:

(A} Is currencly in default on any
outstanding general obligation bonds;
ar

(B) Has any outstanding general obli-
gation bonds raced lower than Baa as
issued by Moody's or BBE as issued by
Standard and Poor's; or

(C) Operated at a deficit equal to five
percent or more of total annual rev-
enue in each of the past two fiscal
yEArs: ar

() Recelves an adverse opinfon, dis-
claimer of opinion. or other qualified
opinion from the independent certified
public accountant {or appropriate
State agency) auditing its financial
statement as required under paragraph
(NIl of this section. However, the
Director of an d State may
evaluate qualified opinlons on a case-
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by-case basis and allow use of the fi-
nancial tese in cases where the Direc-
tor deems the qualification insufficient
to warTant dizsallowance of use of the
Lest.

{iv] The following terms used in this
paragraph are defined az follows:

(A) Deficit equals total annual reve-
nues minus cotal anmual expendltures;

(B) Tital revenues include revenues
from all taxes and fees but does not in-
clude the proceeds from borrowing or
asset sales, excludi revenue from
funds managed by local government on
behalf of a specific third party:

(C) Total expenditures include all ex-
penditures excluding capital outlays
and debt repa :

D} Cash marketable securitles is
all the cash plus marketable securities
held by the local government om the
last day of a fiscal yvear, excluding cash
and marketable securities designated
to sartsfy past obligations such as pen-
sions; and

(E) Debt service Is the amount of prin-
cipal and interest due on a loan in a
given time period, typically the cur-
rent year,

(2} Public notice component. The local
ECOVEITUMENL OWNEr O Operator must
place a reference to the closure and
post-closure care costs assured through
the financial test inoo its next comm-
prehensive annual flnancial re
[CAFR) after the effective date of this
section or prior to the inital recelpt of
waste at the facility, whichever is
later. Disclosure must include the na-
ture and source of closure and post-clo-
sure care requirements. the reported Ii-
ability at the balance sheet date, the
estimated total closure and post-clo-
sure care cost remaining to be recog-
nized, the parcentage of landfill capac-
ity used to date, and the estimated
landfill life In years. A reference to
corrective actlon costs must be placed
in the CAFR not later than 120 days
after the corrective action remedy has
been selected ln accordance with the
requirements of 5258.58. For the first
wear the flnancial test is used to assure
costs at a particular facility. the ref-
erence may instead be placed in the op-
erating record uneil issuance of the
next avallable CAFR If timing does not
permit the reference to be incorporated
into the most recently issued CAFR or
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budget. For closure and post-closure
costs, conformance with Government
Accounting Standards Board State-
ment 18 assures compliance with chis
public notice component.

(3} Recordkesping and reporiing re-
guiremenis. (i) The local ent
OWTEr or o tor must place the fol-
lowing items in the facility’s operating
record:

[A) A letcer signed by the local gov-
ermment's chief financial officer thar:

{f) Lists all the current cost esti-
mates covered by a financial test, as
described In paragraph () (4) of chis sec-
tiomn:

(A Provides evidence and certifies
that the local government meets the
conditlons  of agraphs  (({1)(1).
(BOHLD, and ({111 of this section:
and

(f Certifies cthat the local govern-
ment mests the conditions of para-
graphs (f](2) and {f) 4] of this section.

(B) The lecal povernment's independ-
ently audited year-end financial stave-
ments for the latest fiscal year {except
for local governments where audits are
required every two Years where
unaudited scatements may be used in
years when audits are not required), in-
cluding the unqualified opinion of the
auditor who must be an independent,
certified public accountant or an ap-
propriate State agency that conducts
equivalent comprehensive audits;

(C) A report to the local government
from the local government's inde-
pendent certified public accountant
[CPA) or the appropriate State agency
based on performing an agreed upon
procedures engagement relative to the
financial ratios required by paragraph
({101} (B) of this section, if applicable,
and the uirements of ragra
(N1 and (D{1)iil} (C) and (D) of this
section. The CPA or State agency's re-
port should state the procedures per-
formed and the CPA or State agency's
findings; and

D) A copy of the comprehensive an.
nual financial report {CAFR) used to
comply with paragraph (f)(Z) of chis
section or certification that the re-
quirements of General Accounting
Standards Board Statement 1B have
besn met.

(11} The items required in paragraph
(M) of this section must be placed
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in the facility operating record as fol-
lows:

(A) In the case of closure and post-
closure care. either before the effective
date of this section, which Is April 9,
1497, or prior to the initial receipt of
waste at the facliity, whichever Is
later. or

(B) In the case of corrective action,
not later than 120 days after the cor-
rective action remedy iz zelected In ac-
cordance with the requirements of
B 250.58.

(111} After the Initial placement of
the items in the facility’'s operating
record, the Jocal governiment owner or
operator must update the informacdon
and place the updated Information in
the operating record within 180 days
following the close of the cwner or op-
erator’s fiscal year.

(iv} The local government gwner or
operator s no longer required to meet
the requirements of paragraph (f)(3) of
this section when:

(4) The owner or operator sub.-
stitutes alternate financial assurance
as specified In this section: or

(B) The owner or operator is released
from the requirements of this section
in accordance with §258.71(b), 258.72(b),
ar 258,73k,

(v} A local government must satisfy
the requirements of che financial tesc
at the close of each flscal year. If the
local government OWner or Operator no
longer meets the requirements of the
local government financial test it
must, within 210 days followl the
close of the owner or operator's 1
vear, obtaln alternative financlal as-
surance that meets the requiremencs of
this section, place the required submis-
sions for that assurance in the oper-
ating record, and nocifly the State Di-
rector that the owner or operator no
longer meets the criteria of the flnan-
clal test and that alternate assurance
has been obtained.

(vi) The Director of an approved
Stare, based on a reasonable belief that
che local government owWner oOr oper-
ator may no longer meet the require-
ments of the local government finan-
cial rcest, may require additional re-
porcs of financial condition from the
local government at any time. If the
Director of an approved State finds, on
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the basis of such reports or other infor- -

mation. that the owner or operator no
longer meets the requirements of the
local government financial test. the
local govermment must provide alter-
nate financial assurance in accordance
with this zecrion.

) Calculation of costs to be assured.
The portion of the closure, post-clo-
sure, and corrective actlon costs for
which an owner or operator can assure
under this paragraph is determined as
follows:

(i) If the local govermment owner or
operator does not assure other &Environ-
mental obligations through a financial
rest, it may assure closure. post-clo-
sure. and corrective action costs that
equal up to 43 percent of the local gov-
ernment’s cotal annual revenue,

({1} If the local goverrument assures
other  environmental  obligations
through a financial test. including
those assoclated with UIC facilitles
under 40 CFR 144,62, pecroleumn under-
ground storage tank facilities under 40
CFR Part 280, PCB storage facilities
under 40 CFR Part 761, and hazardous
waste treacment, storage, and dis 1
facilities under 40 CFR Parts and
265, it musc add those costs to the clo-
sure, post-closure, and corrective ac-
tion costs It sesks o assure under this
paragraph. The total that may be as-
sured must not exceed 43 percent of the
local government's tortal annual rev.
erue,

(iil} The owner or operator must ob-
tain an alternate financial assurance
instrument for those costs that exceed
the limits set in paragraphs ({4} (i)
and (1) of this section.

g} Carporate Guarantes. (1) An owner
or o tor may meet the requirementcs
of this section by obraining a written
guarantee, The guarantor must be the
direct or higher-tier parent corporation
of the owner or operator, a firm whose
parent corporation is also the parent
corporation of the owner or operator,
or a flrm with a “substantial business
relationship’” with the owner or oper-
ater. The guarancor must meet the re-
quirements for Owners or operators in
paragraph (e} of this section and must
comply with the rerms of the guar-
antes. A certified copy of the guar-
antee must be placed in the facilicy’s
operating record along with coples of
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the letter from the guarantor's chief f1-
nancial officer and accountants’ opin-
ions. If the guarantor's parent corpora-
tion is also the parent corporation of
the owner or operator, the letter from
the guarantor's chief flnancial officer
must describe the value received In
consideration of the guarantee. If the
guarantor is a firm with a "substantial
business relattonship™ with the owner
or o tor, this letter must describe
this - “substantial business relation-
ship” and the value received In consid-
eration of the guarantee.

(2) The guarantee must be effective
and all required submissions placed in
the operating record before the inicial
recelpt of waste or before the effectve
date of the requirements of this section
(April 8, 1997 or October 8, 1997 for
MSWLF units meecing the conditions
of §258.1(F)(1). whichever is later, in the
case of closure and post-closure care,
or in the case of corrective action no
later than 120 days after the correccive
action remedy has been selected in ac-
cordance with the requirements of
§258.58.

(3] The terms of the guarantes must
provide thar:

(1) If the owner or operator falls to
perform closure, post-closure care, and/
or corrective action of a facility cov.
ered by the guarantee. the guarantor
will:

(4) Perform. or pay a third party to
perform, closure, post-closure care,
andfor corrective action as required
(performance 8); or

(B) Establish a fully funded trust
fund as specifled ln paragraph [(a) of
this zection in the name of the owner
or tor (payment guarantee).

(il} The guarantee will remain in
force for as long as the owner or oper-
ator must comply with the applicable
financial assurance requiremnents of
this Subpart unless the guarantor
sends prior notice of cancellation by
cercifled mall to the owner or operator
and to the State Director. Cancellacion
may not eccur, however, during the 130
days beginning on the date of receipt of
the notice of cancellation by both the
owner or operacor and the Scate Direc-
tor, as evidenced by the return re-
celpts.

(i1i) If notice of cancellation i3 given,
the owner or operator must, wichin 90
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days following receipt of the cancella-
tion notice by the owner or operator
and the State Director. obtain alter.
nate financial assurance, place evi-
dence of that alternate financial assur-
ance in the facility operating record,
and noclfy the State Director. If the
owner or operator falls to provide al-
ternate financial assurance within the
20-day period. the guarantor must pro-
vide thar altermate assurance within
120 days of the cancellation notice, ob-
tain alternative assurance, place evi.
dence of the alternate assurance in the
facility operating record, and notify
the Stare Director,

(4) If a corporate guarantor no longer
meets the requirermnents of paragraph
(2}(1) of this section. the owner or oper-
ator must, wichin 90 days, obtain alter-
native assurance., place evidence of the
alternace assurance in the facilicy op-
erating record. and notify the State Di-
rector. If the owner or operator fails to
provide altermate financial assurance
within the 80-day period. the guarantor
must provide that alternate assurance
within the next 30 days.

(5) The owmner or operator is no longer
required to meet the requirements of
this paragraph (g} when:

(1) The owner or operator substitutes
alternate financial asgurance as specl-
fied in this section; or

(if) The owmner or operator is relsased
from the requirements of this section
in accordance with H258.71(h).
§258.72(b), or 5258.73(b).

(h) Local government guaranfes. An
OWREr of operator may demonstrace fi-
nancial assurance for clesure, pest-clo-
sure, and correctlve accion, as required
by 5§258.71, 258.72, and 258.73, by obtain-
ing a written guarantee provided by a
local government. The guarantor must
miet the requirements of the local gov-
ernment financial test in paragraph (f)
of this sectlon, and must comply with
the terms of a written guarantes,

(1) Terms of the written antes. The
puarantee must be effective before the
initial recelpr of waste or before the ef-
fective date of this seccion, whichever
is later. in the case of closure. posc-clo-
sure care, of no later than 120 days
afrer the corrective action remedy has
been selected In accordance with the
requirements of §258.58. The guarantee
must provide that:
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(1) If the owner or ator falls to
perform closure, post-c care, and’
or corrective action of a facllity cov-
ered by the guarantee, the guarantor
will:

(4) Perform, or pay a third party to
perform, closure, post-closure care,
andior corrective action as required; or

(B} Establish a fully funded trust
fund as specified in paragraph (a) of
this section in the name of the owner
oT operator,

{ii) The guarantes will remain in
force unless the tor sends notlce
of cancellation by certified mail to the
owmer or operator and to the State Di-
rector. Cancellation may not occur,
however, during the 120 days beginning
on the date of recelpt of the notice of
cancellation by both the owner or oper-
ator and the Stare Director, as.evi-
denced by the recurn recelpts.

(lif) If a guarantes Is cancelled, the
owner or operater must, within 20 days
following receipt of the cancellarion
noclce by the owner or operator amnd
the State Director, obtain alternate fi-
nancial assurance, place evidence of
that alternate financial assurance in
the facility operating record. and no-
tify the State Director. If the caner or
operator falls to provide alternate fl-
nancial assurance within the %0-day pe-
riod. the guarantor must provide that
alternate assurance within 120 days fol-
low the guarantor's notice of can-
cellation, place evidence of the alter-
nate assurance in the facllity operating
record, and notify the State Director.

(2) Recordkeeping and reporting. (i)
The owner or operator must place a
certified copy of the guarantee along
with the items required under para-
graph ({3} of this section into the fa-
cility's operating record before the ini-
tlal recelpt of waste or before the effec-
tive date of this section. whichever is
later, in the case of closure. post-clo-
sure care, or no later than 120 days
after the corrective actlon remedy has
been selected in accordance with the
requirements of §258.58.

(i} The owner or operator s no
longer required to maintain the items
specifled in paragraph (h)(2) of this sec-
tion when:

(A) The owner or operator sub-
scitures alternate flnanclal assurance
as gpecified In this section; or

Page 64 of 96



TITLE 65: DIVISION OF ENVIRONMENTAL QUALITY

Environmental Protection Agency, EPA

(B} The owner or operator s released
from the requirements of this section
in accordance with §5258.71(b), 258.72(h).
or 258.73h).

(11} If a local government guarantor
no longer meets the re ts of
paragraph (f} of this section, the owner
Or Operator must, within 50 days. ob-
tain alternative assurance, place evi-
dence of the alternate assurance in the
facility operating record, and notify
the State Director. If the owner or op-
erator fails to obtain alternate finan-
cial assurance within that 80-day pe-
riod, the guarantor must provide that
alternate assurance within the next 30
days.

(i) State-Approved mechanism. An
owWner or operator may satisfy the re-
quirements of this section by obraining
any other mechanism that mests the
criteria specified in 5258.74(1), and chat
is a the Director of an ap-
proved State, =

(i) State assumpeion of resporsitdlicy, 1f
the State Director sither assumes legal
responsibility for an owner or opera-
tor's compliance with the closure, post-
closure care andlor corrective action
requirements of this part, or assures
that the funds will be available from
State sources to cover the require-
ments, the gwner or operator will be in
compliance with the requirements of
this section. Any State assumption of
responsibility must meet the criterja
specifled in §258.T4(1),

(k) Lse of multiple mechanisms. An
owner or operator may demonstrate fi-
nanclal assurance for closure, post-clo-
sure. and corrective action, as required
by §5258.71, 258.72, and 256.73 by estab-
lishing more than one mechanism per
facility, except that mechanisms guar-
anteeing performance rather than pay-
ment, may not be combined with other
Instruments. The mechanisms must be
as specified in paragraphs (a). (b). (c),
(d), (e}, (f). (g). (h), (), and (j)} of this
section, except that financlal assur-
ance for an amount at least equal to
the current cost estimate for closure,
post-Closure care, and/or corrective ac-
Cion may be provided by a combination
of mechanisms rather than a single
rmechanism.

(1) The language of the mechanisms
listad in paragrapha (a). (b). (c], (d), (e),
0. (g. (h). ). and () of this section
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§258.75

must ensure that the nstruments sat-
igfy the following criteria:

(1) The financial assurance mecha-
nisms must ensure that cthe amount of
funds assured is suffleient o cover the
costs of closure, post-closure care, and
corrective actlon for known releases
when needed;

(2] The financial assurance mechs-
nisms must ensure that funds will be
avallable in a timely fashion when
needed:

(3) The financial assurance mecha-
nisms must be obtained by the owner
or operawor by the effective date of
these requirements or prior to the lnj-
tial receipt of solid waste, whichever is
later, in the case of closure and post.
closure care, and no later that 120 days
after the corrective action remedy has
been selected in accordance with the
requirements of §258.58, wuncil che
cwner or operator I3 released from the
financial assurance requlrements under
§5258.T1, 258.72 and 258.73.

(4} The financial assurance mecha-
nisms must be legally valid, binding,
and enforceable under State and Fed-
eral law,
|58 FR 51029, Oce. 9, 1901, as amended at 58 FR
51547, Oet. 1, 1993: 60 FR 40105, Aug. T, 1995 60
FR 5EM2, Oce. 6, 1995 61 FR 60137, MNav. 7,
1996; 63 FR 17724, Apr. 10, 1998]

§258.75 Disceunting.

The Director of an approved State
may allow discounting closure cost
estimates In §258.71{a), post-closure

cost estimates in §5258.72(a), and/or cor-
rective action costs in §258.73(a) up to
the rate of return for essencially risk
free [nvestments, net of Inflatlon,
under the following conditions:

{a) The State Director determines
that cost estimates are complete and
accurate and the owner or operator has
submitted a statement from a HReg-
istered Professional Engineer so stat-
ing:

(b} The State finds the facilicy in
compliance with applicable and appro-
priate permit conditions;

(c) The State Director determines
that the closure date |s certain and the
owner or operator certifies that there
are no foreseeable factors that will
change the estimate of site Ufe; and
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History: Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).

Appendix 11
40 CFR 257 (1999)

Adopted by reference, in its entirety, at § 65-80-301 of this chapter
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PART 257—CRITERIA FOR CLASSI-
FICATION OF SOLID WASTE DIS-
‘I:IDSAL FACILITIES AND PRAC-

CES

Subpart A—Classification of Solid Waste
Disposal Facililies and Practices

Sec.

257.1 Scope and purpose.

257.2 Definitions.

257.3 Criteria for classification of solid
waste disposal facilities and practices.

257.3-1 Floodplains,

257.3-2 Endangered species.

257.3-3 Surface water.

257.34 CGround water.

2571.3-5 Application to land used for the pro-
duction of foodchain crops (interim
final).

257.3-6 Disease,

257.3-7 Adr.

257.3-8 Safety.

2574 Effective date.

Subpan B—Disposal Standards for the Re-
ceipt of Conditionally Exempt Small
Quantity Generator (CESQG) Wastes at
Non-Municipal Non-Hazardous Waste
Disposal Units

2567.5 Disposal standards for ownersfopera-
tors of non-municipal non-hazardous
waste disposal unlts that receive Condi-
tionally Exempt Small Quantity Gener-
ator (CESQG) waste,

LOCATION RESTRICTIONS

257.7  [Reserved]

257.8 Floodplains.

257.8 Wetlands.,

257.10-257.12 |Reserved|

257.11 Deadline for making demeonstrations,

GCROUND-WATER MONITORING AND CORRECTTVE
ACTION

257.21 Applicability.

257.22 Ground-water monitoring syscems.

257.23 Ground-water sampling and analysis
requirements.

257.24 Detection monitoring program.,

257.85 Assessment monltoring program,

26726 Assessment of corrective measures.

25727 Selection of remedy.

257.28 Implementation of the corrective ac-
Lion program.

257.20  |Reserved)

RECORDKEEFING REQUIREMENTS

257.30 Recordikeeping requirements.

APPENDIX 1 TO PART 257—MANIMUM CONTAMI-
NANT LEVELS (MCLS)

APPENDIX IT TO PART 257
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AUTHORITY: 42 U.S.C. 6307(a)(3), 6812(a){l),
6944(a) and 6949(c), 33 U.5.C. 1345 (d) and ().

SOURCE: 44 FR 5360, Sept, 13, 1978, unless
otherivise noted.

Subpant A—Classification of Solid
aste Disposal Facilities and
Practices

§257.1 Scope and purpose.

{a) Unless otherwise provided, the
criteria in §5257.1 through 257.4 are
adopted for determining which solid
waste disposal facilities and practices
pose & reasonable probability of ad-
verse effects on health or the environ-
ment wunder sections 1008(a)(3) and
4004{a) of the Resource Conservation
and Recovery Act (The Act). Unless
otherwise provided, the criteria in
§5257.5 through 257.30 are adopted for
purposes of ensuring that non-munic-
ipal non-hazardous waste disposal units
that receive conditionally exempt
small guantity geterator (CESQG)
waste do not present risks to human
health and the environment taking
into account the practicable capability
of such units in accordance with sec-
tion 4010(c) of the Act.

(1) Facilitles failing to satisfy either
the criteria in §§257.1 through 257.4 or
§5257.5 through 257.30 are considered
open dumps, which are prohibited
under section 4005 of the Act.

(2) Practices failing to satisfy either
the criteria in §5257.1 through 2574 or
§5257.5 through 257.30 constitute open
dumping, which is prohibited under
sction 4005 of the Act.

(b) These criteria also provide guide-
lines for the disposal of sewage sludge
on the land when the sewage sludge is
not used or disposed through a practice
regulated in 40 CFR part 503.

{c) These criteria apply to all solid
waste disposal facilities and practices
with the following exceptions:

(1) The criterla do not apply to agri-
cultural wastes, including manures and
crop residues, returned to the soll as
fertilizers or soil conditioners.

{2) The criteria do not apply to over-
burdenn resulting from mining oper-
ations intended for return to the mine
site.

(3) The criteria do not apply to the
land application of domesric sewage or
treated domestic sewage.
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(4} The criteria do not apply to the
location and operation of septic tanks.
The criteria do. however. apply to the
disposal of septic tank pumpings.

{3) The criceria do not apply to solid
or dissolved materials in irrigation re-
turn {lows,

(8} The criteria do not apply to indus-
trial discharges which are point
sources subject to permits under sec-
tion 402 of the Clean Water Act, as
amended.

(7} The criteria do not apply to
source, special nuclear or byproduct
material as defined by the Atomie En-
ergy Act. as amended (68 Stac. 923).

(8) The criteria do not apply to haz-
ardous waste disposal facilities which
are subject to regulation under subtitle
C of the Act

{9) The criteria do not apply to dis-
posal of solid waste by underground
well injection subject to the regula-
tions (40 CFR part 146) for the Under-
ground Injection Control Program
{(UICP) under the Safe Drinking Warter
Act, as amended, 42 U.5.C. 3007 et seq.

(10) The criteria of this part do not
apply to municipal sclid waste landflll
units, which are subject to the revised
criteria contained in part 258 of chis
chapter.

{11) The criteria do not apply to the
use or disposal sewage sludge on the
[and when the sewage siudge is used or
dispased in accordance with 40 CFR
part 503.

|44 FR 33460, Sept. 13, 1979, as amended ac 46
FR 47052, Sepc. 21, 1981: 56 FR 51016, Occ. 9.
1991; 58 FR 9183, Feb. 19. 1393: 61 FR 34269.
July 1. 1396]

§257.2 Definitions.

The definitions set forch in section
10 of the Act apply to this part, Spe-
cial definitions of general concern to
this part are provided below, and defi-
nitions especially pertinent oo par-
ticular sections of this part are pro-
vided in those sections.

Disposal means the discharge, de-
posit, injection. dumping, spilling,
leaking. or placing of any solid waste
or hazardous waste into or on any land
or water so that such solid waste or
hazardous waste or any constituentc
thereof may enter the environment or
be emitted into the air or discharged

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)

40 CFR Ch. | (7-1-99 Edition)

into any waters, including ground wa-
LErs.

Domestic septage is elither liquid or
solid marerial removed from a septic
tank. cesspool, portable toilet, Type 111
marine sanitation device. or similar
treatment works that receives only do-
mestic sewage. Domestic septage does
not include liquid or solid material re-
moved from a septic tank, cesspool, or
similar weaument works that receives
either commercial wastewater or in-
dustrial wastewater and does not in-
clude grease removed from a grease
trap at a rescaurant.

Facility means all contiguous land
and structures, other appurtenances,
and improvements on the land used for
the disposal of solid waste,

Land applieation unit means an area
where wastes are applied onte or incor-
porated into the soil surface (excluding
manure spreading operations) for agri-
cultural purposes or for oweatment and
disposal.

Landfill means an area of land or an
excavarion in which wastes are placed
for permanent disposal, and that is not
a land application unit, surface lm-
poundment. injection well. or waste
pile.

Leachate means liquid that has
passed through or emerged from solid
waste and contains soluble. suspended
or miscible materials removed from
such wastes.

Municipal solid waste landfifl (MSWLF)
unit means a discrete area of land or an
excavation that receives househoid
waste, and that is not a land applica-
tion unit, surface impoundment, injec-
cion well. or waste pile, as those terms
are defined In this section. A MSWLF
unit also may receive other types of
RCRA Subtitle D wastes, such as com-
mercial solid waste, nonhazardous
sludge. and Industrial solid waste. Such
a landflll may be publicly or privacely
owned. An MSWLF unit may be a new
MSWLF unit, an existing MSWLF unic
or a lateral expansion.

Open dump means a facilicy for the
disposal of solid waste which does not
comply with this part.

Practice means the act of disposal of
solid waste.

Sanitary landfill means a facility for
the disposal of solid waste which com-
plies with this part.
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Sewage sludge means solid, semi-solid,
or liguid residue generated during the
creatment of domestic sewage in a
treatment works. Sewage sludge in-
cludes. but is not limited to, domestic
septage; scum or solids removed in pri-
mary, secondary, or advanced waste-
water treatiment processes; and a mate-
rial derived from sewage sludge. Sew-
age sludge does not include ash gen-
erated during the firing of sewage
siudge In a sewage sludge incineracor
or grit and screenings generated during
preliminary treatmenc of domestic
SEWage in a treaument wWorks.

Sludge means any solid. semisolid. or
liquid waste generarted from a munic-
ipal. commercial. or industrial wastce-
water treacment plant, water supply
creatment plant, or air pollution con-
trol facility or any other such waste
having similar characteristics and ef-
fect.

Solid waste means any garbage,
refuse, sludge from a waste treatment
plant. water supply treatment plant, or
air pollution control facility and other
discarded macerial. including solid. lig-
uid. semisolid, or contained gaseous
material resulting from industrial,
commercial, mining, and agricultural
operations, and from community ac-
tivities, but does not include solid or
dissolved materials in domestic sew-
age, or solid or dissolved material in ir-
rigation return flows or industrial dis-
charges which are point sources subject
to permits under section 402 of the Fed-
eral Water Pollution Control Act. as
amended (88 Scar. BB0). or source, spe-
cial nuclear. or byproduct material as
defined by the Atomic Energy Act of
1954, as amended (68 Star. 923).

State means  any- of the  several
States, the District of Columbia, the
Commonwealth of Puerto Rico. the
Virgin  Islands, Guam, American
Samoa. and the Commonwealth of the
~orthern Mariana lslands.

Surface impoundment or impoundment
means a facility or part of a facility
that is a natural topographic depres.
sion. human-made excavation. or diked
area formed primarily of earthen mate-
rials lalthough it may be lined with
human-made materials), that is de-
signed to hold an accumulation of lig-
uid wastes or wastes containing free
liguids and that is not an injection

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)
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well. Examples of surface Impound-
ments are holding storage. settling.
and aeration pits, ponds, and lagoons,

Waste pile or pile means any non-
containerized accumulation of solid,
nonflowing waste that is used for treat-
ment or storage.

|44 FR 53460, Sept. 13, 1979; 44 FR 58910, Oct.
12, 1979; 56 FR 51016, Occ. 9, 1991; 58 FR 9385,
Feh. 19, 1993]

§257.3 Criteria for classiflcation of
solid waste disposai facilities and
practices.

Solid waste disposal f[acilities or
practices which violate any of cthe fol-
lowing criteria pose a reasonable prob
abilicy of adverse effects on health or
the environment:

§257.3-1 Floadplains.

(a) Facilities or practices in
floodplains shail not restrict the flow
of the base flood, reduce the temporary
water storage capacity of the flood-
plain. or result in washout of solid
waste, 50 as to pose a hazard to human
life, wildlife, or land or water re-
S0uUrces.

(b) As used in this section:

(1) Based flood means a flood that has
a ]| percent or greater chance of recur-
ring in any year or a flood of a mag-
nitude equalled or exceeded once in 100
years on the average over a signili-
cantly long period.

(2) Floodplain means the lowland and
relatively flat areas adjoeining inland
and coastal waters. including flood-
prone areas of offshore islands, which
are inundarted by the base flood.

(3] Washowt means the carrying away
of solld waste by waters of the base
flood.

44 FR 53480, Sept. 13, 1979; 44 FR 54708, Sepr,
21, 19791

§257.3-2 Endangered species.

{a) Facilities or practices shall not
cause of contribute to the taking of
any endangered or threatened species
of plants, fish, or wildlife.

{b) The facility or practice shall not
result in the destruction or adverse
modification of the critical habitat of
endangered or threatened Species as
identified in 50 CFR parc 17.

(c) As used in this section:
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(1) Endangered or threatened species
means any species listed as such pursu-
ant to secrion 4 of the Endangered Spe-
cies Act,

(2) Destruction or adverse modiffcation
means a direct or indirect alteracion of
critical habitat which appreciably di-
minishes the likelihood of the survival
and recovery of threatened or endan-
gered species using that habirat.

(3) Taking means harassing, harming,
pursuing. hunting. wounding, killing,
rrapping. capruring. or collecting or at-
tempting to engage in such conduct,

§257.3-3 Surface water.

(a) For purpases of section 4004(a) of
the Act, a facility shall not cause a dis-
charge of pollutants into waters of the
United States that is in violation of
the requirements of the National Pol-
lutant Discharge Elimination System
(NPDES) under section 402 of the Clean
Warter Act, as amended.

(b} For purposes of section 4004(a) of
the Act, a facility shall not cause a dis-
charge of dredged marerial or fill mate-
rial to waters of the United States that
is in viclation of the requirements
under section 404 of the Clean Warter
Act, as amended.

(c) A facility or practice shall not
cause non-point source pollution of wa-
ters of the United States that violates
applicable legal requirements imple-
menting an areawide or Statewide
warer quality management plan that
has been approved by the Adminis-
trator under section 208 of the Clean
Water Act. as amended.

(d) Definitions of the terms Discharge
of dredged material, Foint source, Pollut-
ant, Wagers of the United States, and
Wetlands can be found in the Clean
Water Act, as amended, 33 U.5.C. 1201
ef seg., and implementing regulations,
specifically 33 CFR part 323 (42 FR
IT122, July 19, 1977),

[44 FR 53460, Sepc. 13, 1979, as amended at 46
FR 47052, Sepc. 23, 1931]

§257.3-4 Ground water,

(a) A facility or practice shall netc
contaminate an underground drinking
water source beyond the solid waste
boundary or beyond an alternative
boundary specified in accordance with
paragraph (b) of this section.

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)
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(b¥(1}) For purposes of section
1008(a)(3) of the Act or section 405(d) of
the CWA, a party charged with open
dumping or a violation of section 405(e)
with respect [o sewage sludge that is
not used or disposed through a practice
regulated in 40 CFR part 503 may dem-
onstrate that compliance should be de-
termined at an alternative boundary in
lieu of the solid waste boundary. The
court shall establish an altermative
boundary only if it finds that such a
change would not resuit in contamina-
tion of ground water which may be
needed or used for human consumption.
This finding shall be based on analysis
and consideracion of all of the foi-
lowing facrors that are relevanc:

{i} The hydrogeological characreris-
tics of the facillty and surrounding
land, including any natural attenu-
ation and dilution characteristics of
the aquifer:

(i) The wvolume and physical and
chemical characteristics of the leach-
are:

{i11) The quantity, quality, and direc-
tion of flow of ground water underiying
the facility;

{lv} The proximity and withdrawal
rates of ground-water users;

(v} The availability of aiternative
drinking water supplies;

(vi] The existing quality of the
ground water, including other sources
of contamination and their cumulative
impacts on the ground water;

{(vii) Public health, safety, and wel-
fare effects.

{2) For purposes of sections 4004(a)
and 1008(a)(3), the Stare may escablish
an alternative boundary for a faeilicy
o be used in lieu of the solid waste
boundary only if it finds that such a
change would not result in the con-
tamination of ground water which may
be needed or used for human consump-
tion. Such a finding shall be based on
an analysis and consideration of all of
the factors identified in paragraph
{b}{1) of this section that are relevant.

(e} As used in this section:

(1} Aguifer means a geologic forma-
tion. group of formations. or porcion of
a formation capable of yielding usable
gquantities of ground water to wells or
springs.

(2) Comtaminate means intoduce a
substance that would cause:
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(i) The concentration of that sub-
stance in the ground water to exceed
the maximum contaminanc level speci-
fied in appendix I. or

(1) An increase in the concentracion
of that substance in the ground water
where the existing concencration of
that substance exceeds the maximum
contaminant level specified in appen-
dix I.

(3) Ground water means warer below
the land surface in the zone of satura-
rion.

(1) Lnderground drinking water source
IMEeans;

(i} An aguifer supplying drinking
water for human consumption, or

(iil An aguifer in which the ground
water contains less than 10.000 mg/l
rotal dissolved solids.

(5) Solid waste boundary means the
ourermost perimecer of the solid waste
(projected in the horizontal plane) as it
would exist at completion of the dis-
posal accivicy.

[44 FR 36D, Sept. 13, 1979, as amended at 46
FR 47052, Sepr. 23, [981: 58 FR 9386, Feb. 9.
1933]

§257.3-5 Applicatdon te land used for
the production of food-chain ecrops
(interim final).

(a) Cadmium. A facility or practice
concerning application of solid waste
to within one meter {three feet) of the
surface of land used for the production
of food-chain crops shall not exist or
occur, unless in compliance with all re-
yuirements of paragraphs (al(1) (i)
through (iii) of this section or all re-
fquirements ol paragraphs (a){2) (i)
chrough (iv) of this section.

{(1}{i) The pH of the solid waste and
soil’ mixture is 6.5 or greater ac the
time of each solid waste applicacion,
except for solid waste containing cad-
mium at concentrations of I mgkg
{dry weight] or less.

[ii} The annual application of cad-
mium from solid wasre does not exceed
0.5 kilograms per hectare (Kg/ha) on
lapnd used for production of tobaceo,
leafy vegerables or root crops grown
for human consumption. For other
food-chain crops, the annual cadmium
application rate does not exceed:
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(ili) The cumulative application of
cadmium from solid waste does not ex-
ceed the levels in either paragraph
'{aHl;.I{iilJ{M ar (B) of this section.
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thangs | morethan
6.5
5 B
5 ]
5 20

(B) For soils with a background pH of
less than 6.5, the cumulative cadmium
application rate does not exceed the
levels below: Provided. That the pH of
the solid waste and soil mixture s ad-
justed w and maintained ac 6.5 or
greater whenever food-chain crops are

ETOWT.

Mandimum

Sol cation axchange capacity (men100g) | SumuSber
(kgha)

Lessthan§ ... 5

Sla18 " 10

Mora than 15 e e e 20

(2)(i) The only food-chain crop pro-
duced is animal feed,

(ii) The pH of the solid waste and soil
mixture is 6.5 or greacer at the time of
solid waste application or at the time
the crop iz planted., whichever ocours
later, and this pH level is maintained
whenever food-chain crops are grown.

(lil) There is a facllicy operating plan
which demonstrates how the animal
feed will be distributed to preclude in.
gestion by humans. The facility oper-
ating plan describes the measures to be
taken to safeguard against possible
health hazards from cadmium entering
the food chain. which may result from
alternative land uses,

{iv) Future property owners are noci-
fled by a stlpulation in the land record
or property deed which states that the
property has received solid waste at
high cadmium application rates and
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that food-chain crops should not be
grown, due to a possible health hazard.

(b) Palychlarinated Biphenyls (FCBs).
Soplid waste containing concentrations
of PCBs equal to or greater than 10 mg/
kg (dry weight) is incorporated inco
the soil when applied to land used for
producing animal feed. including pas-
ture crops for animals raised for milk.
Incorporation of the solid waste into
the soil is not required if it is assured
that the PCB content is less than 0.2
mg/kg (actual weight) in animal feed or
less than 1.5 mg/kg (fat basis} in milk.

{c} As used in this section:

i1) Animal feed Mmeans any crop grown
for consumption by animals. such as
pasture crops, forage. and grain.

(2) Background scil pff means the pH
of the soil prior to the addition of sub-
stances that alter the hydrogen ion
concentracion.

{3} Cation exchange capacity means
the sum of exchangeable cations a soil
can absorb expressed in milli-equiva-
lents per 100 grams of soil as deter-
mined by sampling the soil o the
depth of cultivation or solid waste
placement, whichever is greater. and
analyzing by the summation method
for distinecly acid soils or the sodium
acetate method for neutral. calcareous
or saline soils (“Methods of Soil Anal-
ysis. Agronomy Monograph Ne. 9. C.
A, Black, ed.. American Society of
Agronomy, Madison. Wisconsin. pp 891-
901, 1965).

1) Food-chain crops means tobacco.
crops grown for human consumption.
and animal feed for animals whose
products are consumed by humans.

{5) Incarporated into the soil means the
injection of solid waste beneath the
surface of the soil or the mixing of
solid waste with the surface soil.

{B) Pasrture crops means crops such as
legumes. grasses, grain stubble and sto-
ver which are consumed by animals
while grazing.

(T} pH means the logarithm of the re-
ciprocal of hydrogen ion concentration.

{8) Root crops means plants whose edi-
ble parts are grown below the surface
of the soil.

%) Soil pH is the value obrtained by
sampling the soil to the depth of cul-
tivation or solid waste placement,
whichever is greater, and analyzing by
the electrometric method. (“"Methods

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)

40 CFR Ch. | (7-1-99 Edition)

of Soil Analysis, Agronomy Monograph
Mo. 9."" C.A. Black, ed., American Soci-
ety of Agronomy, Madison. Wisconsin,
pp. 914-926. 1985.)

[44 FR 53460, Sept. 13, 1979; 44 FR 54708, Sepr.
21, 1979}

§257.3-6 Disease.

(a) Disease Vectors. The facility or
practice shall not exist or occur unless
the on-site population of disease vec-
tors is minimized through the periodic
application of cover material or other
techniques as appropriate so as o pro-
rect public health,.

(b} Sewage siludge and sepfic tank
pumpings (Interim Final). A facility or
practice invelving disposal of sewage
sludge or septic tank pumpings shall
not exist or occur unless in compliance
with paragraphs (b) (1), (2) or (3) of this
section.

(1) Sewage sludge that is applied to
the land surface or is in ated into
the soll is oreated by a Process to Sig-
nificantly Reduce Pathogens prior to
application or incorporadion. Public
access o the facility is controlled for
atr least 12 months, and grazing by ani-
mals whose products are consumed bv
humans Is prevented for at least one
month. Processes to Significantly Re-
duce Pathogens are listed in appendix
I1. section A. (These provisions do not
apply to sewage sludge disposed of by a
crenching or burial operation.)

(2) Septic tank pumpings that are ap-
plied to the land surface or incor-
porated into the soil are treated by a
Process to Significantly Reduce Patho-
gens (as listed in appendix 1I. section
A}, prior to application or inc -
tion, unless public access to the facil-
ity is controlled for at least 12 months
and unless grazing by animals whose
products are consumned by humans is
prevented for at least one month.
(These provisions do not apply to sep-
tie tank pumpings disposed of by a
crenching or burial operadon.)

{3) Sewage sludge or septic tank
pumpings that are applied to the land
surface or are incorporated into the
soil are treated by a Proeess to Further
Reduce Pathogens. prior to application
or incorporation, if crops for direct
human consumption are grown within
18 months subsequent to application or
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incorporation. Such freatment is not
required if there is no contact between
the solid waste and the edible portion
of the crop: however. in this case the
solid waste is treated by a Process to
Significantly Reduce Pathogens. prior
to application; public access to the fa-
cility is controlled for at least 12
months; and grazing by animals whose
products are consumed bv humans is
prevented for ac least one montch. If
crops for direct human consumption
are not grown within 18 montns of ap-
plication or incorporation. the require-
ments of paragraphs (b) (1) and (2) of
this secrion apply. Processes to Fur-
ther Reduce Pathogens are listed in ap-
pendix II. section B.

[c) As used in this section:

(1} Crops for direct human consumption
means crops that are consumed by hu-
mans without processing to minimize
pathogens prior to distribution to the
COMNSUMEr.

(2} Dismase vector means rodents, flies,
and mosquitoes capable of transmit-
ting disease to humans.

(3) Incorporated into the soil means the
injection of solid waste beneath the
surface of the soil or the mixing of
solid wasre with the surface soil.

(4} Periodic application of cover mate-
riad means the application and compac-
tion of soil or other suitable material
over disposed solid waste at the end of
each operating day or at such fre-.
quencies and in such a manner as to re-
duce the risk of fire and to impede vec-
tors access to the waste.

(3) Trenching or burial operation
means the placement of sewage sludge
or septic tank pumpings in a crench or
other natural or man-made depression

and the covering with soil or other’

suitable material at the end of each op-
erating day such that the wastes do not
migrate to the surface.

|44 FR 51460, Sept. 13, 1979; 44 FR 54708, Sept.
21, 1979)

§237.3-T Ailr.

{a) The tacility or practice shall not
engage in open burning of residential,
commercial. institutional or industrial
solid waste. This requirement does not
apply to infrequent buming of agricul-
tural wastes in the field, silvicultural
wastes for forest management pur-

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)
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poses. land-clearing debris. diseased
trees, debris from emergency clean-up
operations, and ordnance.

{b) For purposes of section 4004(a) of
the Act, the facillty shall not violate
applicable requirements developed
under a State Implementacion Plan
(SIP) approved or promulgared by the
Adminisrator pursuant to sectiom 110
of the Clean Air Act, as amended,

{c}) As used in this secrion “‘open
burning” means the combustion of
solid waste without (1) control of com-
bustion air to maintain adequate tem-
perature for efficient combustion. (2)
containment of the combustion reac-
tion in an enclosed device to provide
sufficient residence tbme and mixing
for complete combustion. and (3) con-
trol of the emission of the combustion
products.

{44 FR 53460, Sept. 13, 1979: 44 FR M708, Sept.
21, 1979, as amended at 46 FR 47052, Sept. 23,
1581)

§257.3-8 Safety.

{a) Explosive gases. The concentration
of explosive gases generated by the fa-
cility or practice shall not exceed:

(1) Twenty-five percent (25%) of the
lower losive limit for the gases in
facility structures (excluding gas con-
traol or recovery system components);
and

(2) The lower explosive limit for che
gases at the property boundary.

(b) Fires. A facility or practice shall
not pose a hazard to the safecy of per-
sons or propercy from fires. This may
be accomplished through compliance
with §257.3-7 and through the periodic
application of cover material or other
technigues as appropriate,

(¢} Bird hazards te aircraft. & facilicy
or practice disposing of putrescible
wastes that may attract birds and
which occurs within 10.000 feer (3,048
meters) of any airport runway used by
turbojet aircraft or within 35000 feet
{1,524 meters) of any airport runway
used by only piston-type aircraft shall
not pose a bird hazard ro ajrcraft.

(d) Access. A facility or practice shall
not allow uncontrolled public access so
as to expose the public o porencial
health and safety hazards at the dis-

posal site.
(e) As used In this section:
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(11 Airport means public-use airport
open to the public without prior per-
mission and without restrictions with-
in the physical capacities of available
facilities.

(2) Bird hazard means an increase in
the likelihood of bird/aireraft collisions
that may cause damage to the aircraft
or injury to its occupants.

(3} Explosive gas means methane
(CH.).

(4) Facility swrructures means any
buildings and sheds or utility or drain-
age lines on the facility.

15 Lower cxplosive limit means the
lowest percent by volume of a mixture
of explosive gases which will propagate
a flame in air at 25 °C and atmospheric
pressure,

{B) Periodic application of cover mate-
rial means the application and compac-
tion of soil or other suitable material
over disposed solid waste at the end of
each operating day or at such fre-
guencies and in such a manner as to re-
duce the risk of fire and to impede dis-
ease vectors' access to the waste.

{T) Putrescible wastes means solid
waste which contains organic matter
capable of being decomposed by micro-
organisms and of such a character and
proportion as to be capable of attract-
ing or providing food for birds.

§257.4 Effective date.

These criteria become effective Octo-
ber 15, 1979,

Subpan 8—Disposal Standards for
the Receipt of Conditionally
Exempt Small Quantity Gener-
ator (CES3QG) Wastes at Non-
Municipal Non-Hazardous
Waste Disposal Units

SOURCE: 61 FR 269, July 1. 1996, unless
atherwise noted,

§257.5 Disposal standards for owners/
aperators of non-municipal non-
hazardous waste disposal units that
receive Conditionally Exempt Small
Quantity Generator {CESQ waste.

(a) Applicability. (1) The requirements
in this section apply o ownerslopera-
tors of any non-municipal non-haz-
ardous waste disposal unit that re-
ceives CESQG hazardous waste, as de-
fined in 40 CFR 261.5. Non-municipal

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)
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non-hazardous waste disposal units
that meset the requirements of this sec-
tion may receive CESQG wastes. Any
owner/operator of a non-municipal non-
hazardous waste disposal unit that re-
ceives CESQG hazardous waste con-
tinues to be subject to the reguire-
ments in §§257.3-2. 257.3-3, 257.3-5, 2573~
§, 257.3-7, and 257.3-8 (a), (b}, and (d).

(2} Any non-municipal non-hazardous
waste disposal unit that is receiving
CESQG hazardous waste as of January
1. 1998, must be in compliance with the
requirements in §§257.7 through 257.13
and §257.30 by January 1, 1998, and the
requirements in 55257.21 through 257.28
by July 1, 1998,

(3) Any non-municipal non-hazardous
waste disposal unit that does not meet
the requirements in this section may
not receive CESQG wastes.

#) Any non-municipal non-hazardous
waste disposal unit that is not receiv-
ing CESQG Hazardous waste as of Jan-
uary 1. 1998, continues to be subject w
;he requirements in §257.1 through

7.4,

{(5) Any non-municipal non-hazardous
waste disposal unit that first receives
CESQG hazardous waste after January
1. 1998, must be in compliance with
§§257.7 through 257.30 prior w the re-
ceipt of CESQG hazardous waste.

(b} Definitions.

Active life means the period of oper-
ation beginning with the initial receipt
of solid waste and ending at the final
receipt of solid waste.

Existing unir means any non-munic-
ipal non-hazardous waste disposal unic
that is receiving CESQCG hazardous
waste as of January 1. 1998.

Facility means all contiguous land
and strucpures, other appurtenances,
and improvements on the land used for
the disposal of non-municipal non-haz-
ardous waste.

Lateral expansion means a horizontal
expansion of the waste boundaries of
an existing non-municipal non-haz-
ardous waste disposal unit.

New unit means any non-municipal
non-hazardous waste disposal unit that
has not received CESQG hazardous
waste prior to January 1, 1998.

State means any of the several
States, the District of Columbia, the
Commonwealth of Puerto Rlco, the
Virgin Islands, Guam. American
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Samoa, and the Commonwealth of the
Northern Mariana Islands.

State Director means the chief admin-
istrative officer of the lead state agen-
cv responsible for implementing the
state permit program for 40 CFR part
237, subpart B and 40 CFR part 238 regu-
lated facilities.

Waste management unit boundary
means a vertical surface located at the
hvdraulically downgradient limit of
the unit. This vertical surface extends
down into the uppermost aquifer.

|61 FR 34269, July 1, 1996, as amended ac 63
FR 57044, Ocr. 23, 1958]

LoCaTioN RESTRICTIONS
§257.7 |Reserved]|

§257.8 Floodplains.

ia} Owners or operators of new units,
existing units, and lateral expansions
located in 10-year floodplains must
demonstrate that the unit will not re-
strict the flow of the 100-yvear flood, re-
duce the temporary water storage ca-
pacity of the floodplain, or result in
washout of solid waste so as to pose a
hazard to human health and the envi-
ronmentc. The owner or operatol MustT
place the demonstration in the oper-
ating record and notify the State Di-
rector that it has been placed in the
operating record.

(b) For purposes of this section:

(1) Fleodpiain means the lowland and
relatively flat areas adjoining inland
and coastal waters, including flood-
prone areas of offshore islands. thac are
inundated by the 100-year {lood.

(2) {0@-year flood means a flood that
has a |-percent-or greater chance of re.
curting in any given vear or a flood of
a magnitude equalled or exceeded once
in 100 years on the average over a sig-
nificantly long period.

(1) Washiour means the carrying awav
of solid waste by waters of the base
Mood.

§25T.9 Wetlands.

ia) Owners or operators of new units
and lateral expansions shall not locate
such units in wetlands. unless the
owner or operator can make the fol-
lowing demonstrations to the Director
of an approved State:

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)
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i1} Where applicable under section 404
of the Clean Water Act or applicable
State wetlands laws, the presumption
that a practicable alternative to the
proposed landfill is awailable which
does not involved wetlands is clearly
rebutted:

(2) The construction and operation of
the unit will not:

(i} Cause or contribute to viclations
of any applicable Stare water quality
standard;

(ii} Violate any applicable toxic effiu-
ent standard or prohibition under See-
tion 307 of the Clean Water Act;

[iif) Jeopardize the continued exist-
ence of endangered or threatened spe-
cies or result in the destruction or ad-
verse madification of a critical habitac,

. protected under the Endangered Spe-

cies Act of 1973; and

(iv} Violate any requirement under
the Marine Protection. Research, and
Sancruaries Act of 1972 for the protec-
tion of a marine sanctuary:

(3} The unit will not cause or con-
tribute to significant degradation of
wetlands. The ownerfoperator must
demonstrate the integrity of the unit
and lts ability o protect ecological re-
sources by addressing the following
factors:

(i} Erosion, stabillty. and migracion
porencial of native wetland soils, muds
and deposits used to support the unit:

lii) Erosion. stabllicy, and migracion
potential of dredged and flll macerials
used Lo support the unit:

[iii} The volume and chemical nature
of the waste managed in the unit;

[iv} Impacts on fish. wildlife. and
other aquatic resources and their habi.
tat from release of the waste;

(v} The potential effects of cata-
soophic release of waste to the wet-
land and the resulting impacts on the
environment: and

[vi) Any additional factors. as nec-
essary, o demonstrate that ecological
resources in the wetland are suffi-
clently protected.

(4) To the extent required wunder sec-
tion 404 of the Clean Water Act or ap-
plicable State wetlands laws, steps
have been taken to attempt to achieve
no net loss of wetlands (as defined by
acreage and funccion) by first avoiding
impacts to wetlands to the maximum
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extent practicable as required by para-
graph (a)il) of this section. then mini-
mizing wunavoidable impacts to the
maximum extent practicable, and fl-
nally offsetting remaining unavoidable
wetland impacts through all appro-
priate and practicable compensatory
mitigation actions (e.g., restoration of
exisring degraded wetlands or creation
of man-made wetlands): and

i3} Sufficient information is available
Lo make a reasonable determination
with respect to these demonstrations.

ib) For purposes of this section, wet-
lands means those areas that are de-
fined in 40 CFR 232.2(r).

§§257.10-257.12 [Reserved])

§257.13 Deadline for making dem-
onstrations.

Existing units that cannot make the
demonscration specified in §257.8(a)
pertaining to floodplains by January 1,
1998, must not accept CESQG hazardous
waste for disposal.

GROUND-WATER MONITORING AND
CORRECTIVE ACTION

§257.21 Applicability.

{a) The requirements in this section
apply to units identified in §257.5(a).
except as provided in paragraph {b) of
this section.

ib) Ground-water monitoring require-
ments under §§257.22 through 257.25
may be suspended by the Director of an
approved State for a unit identified in
§257.5(a) if the owner or operator can
demonstrate that there is no potential
for migration of hazardous constitu-
ents from that unit to the uppermost
aquifer during the active lile of the
unit plus 30 years. This demonstration
must be certified by a qualified ground.
warer sciencist and approved by the Di-
rector of an approved State, and must
be based upon:

(1} Site-specific field collected meas-
urements. sampling, and analysis of
physical, chemical. and biological proc-
esses affecting contaminant fate and
transport; and

{2) Conraminant fate and transport
predictions chat maximize contami-
nant migration and consider impacts
on human health and environment.

{c) Owners and operators of facilities
identified in §257.5(a) must comply

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)
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with the ground-water monitoring re-
guiremnents of this section according to
the following schedule unless an alver-
native schedule is specified under para-
graph (d) of this section:

(1) Existing units and lateral expan-
sions must be in compllance with the
ground-water monitoring requirements
specified in §§257.22 through 257.25 by
July 1, 1998,

(2) New units identified in §257.5(a)
must be in compliance with the
ground-water monitoring requiremencs
specified in §§257.22 through 257.25 be-
fore waste can be placed in the unit.

(d) The Director of an approved State
may specify an alternative schedule for
the owners or operators of existing
unics and lateral expansions to comply
with the ground-water meonitoring re-
gquiremnents  specified in  §§25722
through 237.25. This schedule must en-
sure that 50 percent of all existing
units are in compliance by July 1, 1998,
and all existing units are in compli-
ance by July 1, 1999. In setting the
compliance schedule, the Director of
an approved State must consider po-
tential risks posed by the unit to
human health and the environment.
The following facters should be consid-
ered in determining potential risk:

(1) Proximity of human and environ-
mental receptors;

(2) Design of the unic:

(3) Age of the unit:

{4) The size of the unit: and

{5) Resource value of the underlying
aquifer, including:

{i) Current and future uses;

{ii) Proximity and withdrawal rate of
users; and

{111} Ground-water quality and quan-
tity.

() Once established at a wunit,
ground-water monitoring shall be con-
ducted throughoutr the active life plus
30 years. The Director of an approved
State may decrease the 30 year period
if the ownerioperator demonsirates
that a shorver period of time is ade-
quate to protect human health and the
anvironment and the Director approves
the demonstration.

(f) For the purposes of this section. a
qualified ground-water sclentist Is a
scientist or engineer who has received
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a baccalaureate or post-graduate de-
gree in the natural sciences or engi-
neering and has sufficient training and
experience in ground-water hydrology
and related fields as may be dem-
onstrated by State registration. profes-
slonal Certifications. or completion of
accredited university programs that
enable that individual to make sound
professional  judgments regarding
ground-water monitoring, contaminant
fate and transport. and corrective-ac-
C10M.

ig) The Director of an approved State
mayv establish alternative schedules for
demonsrating compliance with
§257.22(d)(2), pertaining to notification
of placement of certification in oper-
acing record; §257.24(c) (1), pertaining to
nortification that statistically signifi-
cant increase (S5I) notice is in oper-
ating record: §257.24(c) (2) and {3), per-
raining to an assessment monitoring
program; §257.25(b). pertaining to sam-
pling and analyzing appendix LI of part
258 constituents: §257.23(d)(1). per-
taining to placement of notice (appen-
dix II of 40 CFR part 258 constituents
detected) in record and notification of
notice in record: §257.25(d}(2), per-
taining to sampling for appendix I and
II of 40 CFR part 258; §257.25(g), per-
taining to notification (and placement

of notice in record) ef SS1 above
ground-water protection standard:
§5257.250g) (1 iv)  and 257.26(a), per-

raining to assessment of corrective
measures; 5257.27(a). pertaining to se-
lection of remedy and notificarion of
placement in record: §257.28(c)(4]. per-
taining to notification of placement in
record (altermative corrective action
measures); and §257.28(f}, pertaining to
notification of placement in record
{certification of remedy completed).

() Directors of approved States can
use the flexibility In paragraph (1) of
this section for any non-municipal non-
hazardous waste disposal unit that re-
ceives CESQG waste. if the non-munic-
ipal non-hazardous waste disposal unit:

(1) Disposes of less than 20 tons of
non-municipal waste daily. based on an
annual average: and

(2} Has no evidence of ground-water
contamination: and either

(3) Serves a community that experi-
ences an annual interruption of at
lease three consecutive months of sur-
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face transportation that prevents ac-
CESE [o a regional waste management
facility, or

i4) Serves a communicty that has no
practicable waste management alter-
native and the non-municipal solid
waste disposal facillty is locared in an
area that annually receives less than
or equal to 25 inches of precipitacion.

(%) Ownersloperators of any non-mu-
nicipal non-hazardous waste disposal
unit that meets the criteria in para.
graph (h) of this section must place in
the operating record information dem-
onstrating this.

(i} Directors of approved States may
allow any non-municipal non-haz-
ardous waste disposal unit meeting the
criteria in paragraph (h) of this seetion
to:

(1) Use altermatives to the ground-
warer monitoring system prescribed in
§§257.22 through 257.25 so long as the al-
ternatives will detect and. if necessary,
assess the nature or extent of contami-
nation from the non-municipal non-
hazardous waste disposal unit on a
site-specific basis: or establish and use.
on a site-specific basis, an alternative
list of indicator parameters for some or
all of the constituents listed in appen-
dix I (Appendix [ of 40 CFR part 258. Al-
ternative indicator parameters ap-
proved by the Director of an approved
State under this section must ensure
detection of contamination from the
non-municipal non-hazardous waste
disposal unit.

(2) If contamination is detected
through the use of any alternacive to
the ground-water monitoring system
prescribed in §§257.22 through 257.23,
the non-municipal  non-hazardous
wastce disposal unit owner or operator
must perform expanded monitering to
determine whether the detected con-
tamination is an actual release from
the non-municipal solid waste disposal
unit and, if so, to determine the narture
and extent of the contamination. The
Director of the approved State shall es-
tablish a schedule for the non-munic
ipal non-hazardous waste disposal unit
oOWner or operator to submit resuits
from expanded monitoring in a manner
that ensures protection of human
health and the environment.
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{i) If expanded monitoring indicates
that contamination {rom the non-mu-
nicipal non-hazardous waste disposal
unit has reached the saturared zone,
the owner or operator must inscall
ground-water monitoring wells and
sample these wells in accordance wich
§5257.22 through 257.25.

(i) If expanded monitoring indicates
that contaminacion from the non-mu-
nicipal non-hazardous waste disposal
unit is present in the unsaturated zone
or on the surface, the Director of an
approved Stace shall establish a sched-
ule for the owner or operartor to submit
a description of any necessary correc-
tive measures. The schedule shall en-
sure corrective measures, where nec-
essary, are undertaken in a tlmely
manner that protects human health
and the environment. The proposed
corrective measures are subject to re-
vision and approval by the Director of
the approved State. The owner or oper-
ator must implement the corrective
measures according to a schedule es-
tablished by the Director of the ap-
proved State.

(3} When considering whether to
allow alternatives to a ground-wager
monitoring system prescribed in
§§257.22 through 257.25, including alter-
native indicator parameters, the Direc-
tor of an approved State shall consider
at least the following factors:

(i The geological and
hydrogeological characteristics of the
site:

(ii} The impact of manmade and nat-
ural features on the eifectiveness of an
alternative technology:

(iii) Climatic factors that may influ-
ence the selection, use, and reliability
of alternative ground-water monitaring
procedures; and

{(iv) The effectiveness of indicator pa-
rameters in dececting a release.

i4) The Director of an approved State
can require an owner or operator to
comply with the reguirements of
£6257.22 through 25725, where it is de-
termined by the Director that using al-
ternatives to ground-water monitoring
approved under this paragraph are in-
adequate o detect contamination and.
if necessary. to assess the nature and
extent of contamination.
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§257.22 Ground-water monitering sys-
tems.

ia) A ground-warer monitoring sys-
tem must be inscalled that consists of
a sufficient number of wells. instailed
at appropriate locations and depths, to
yvield ground-water samples from the
uppermost aquifer (as defined in
§257.5(b)) that:

(1) Represent the quality of
background ground water that has not
been affected by leakage from a unit. A
determination of background quality
may include sampling of wells that are
not hydraulically upgradient of the
waste management area where:

(i) Hydrogeologic conditions do not
allow the owner or operator to deter-
mine what wells are hydraulically
upgradient: or

(ii} Sampling at other wells will pro-
vide an indication of background
ground-water gqualilty that is as rep-
resentative or more representative
than thac provided by the upgradient
wells; and

{2) Represent the guality of ground
warer passing the relevant point of
compliance specified by the Director of
an approved Stace or at the waste man-

nt unit boundary in an unap-
proved State. The downgradient moni-
toring systermn must be instalied at the
relevant point of compliance specified
by the Director of an approved State or
at the waste management unit bound-
ary in an unapproved State that en-
sures detection of ground-water con-
tamination in the uppermosc aguifer.
The relevant point of compliance speci-
fied by the Director of an approved
State shall be no more than 150 meters
from the waste management unit
boundary and shall be located on land
owned by the owner of the facilicy. In
determining the relevant point of com-
pliance the Starte Direcror shall con-
sider at least the following factors: the
hydrogeologic characteristics of the
unit and surrounding land. the volume
and physical and chemical characteris-
tics of the leachate, the quantity. qual-
ity and direction of flow of ground
water, the proximity and withdrawal
rate of the ground-water users, the
availability of alternative drinking
water supplies, the existing qualicty of
the ground water, including other
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sources of contamination and their cu-
mulative impacts on the ground water.
and whether the ground water is cur-
rently used or reasonably expected to
be used for drinking warter, public
health. safery, and welfare effects, and
praccicable capability of the owner or
operator. When physical obstacles pre-
clude installation of ground-water
monitoring wells at the relevant point
of compliance at existing units, the
down-gradient monitoring system may
be installed ar the ciosest practicable
distance hydraulically down-gradient
from the relevant point of compliance
specified by the Director of an ap-
proved State that ensures detection of
groundwarter contamination in the up-
permost aquifer.

{b) The Director of an approved State
may approve a multi-unit ground-
water monitoring systemn instead of
separate ground-water monitoring sys-
tems for each unit when the facility
has several units, provided the mulci-
unit ground-water monitoring system
meers the requirement of §257.22(a) and
will be as protective of human health
and the environment as individual
monitoring systems for each unit,
based on the following factors:

(1) Mumber, spacing, and orientation
of the units:

(2) Hydrogeologic setting:

(3) Site history;

(4) Engineering design of the units;
and

(5) Type of waste accepted at the
units.

(¢} Monitoring wells must be cased in
a manner that maintains the integrity
of the monitoring well bore hole. This
casing must be screened or perforated
and packed with gravel or sand. where
necessary, ro enable collection of
ground-water samples. The annular
space {i.e , the space berween the bore
hole and well casing] above the sam-
pling depth must be sealed to prevent
contamination of samples and the
ground water.

(1) The owner or operator must no-
tify the State Direcror that the design,
installation, development, and decom-
mission of any monitoring wells,
piezometers and other measurement.
sampling, and analytical devices docu-
mentation has been placed in the oper-
aring record: and
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(2) The monitoring wells,
piezometers, and other measurement.
sampling, and analytical devices must
be operated and maintained so that
they perform to design specifications
throughout the life of the monitoring
program.

(d) The number. spacing, and depths
of monitoring systems shall be:

(1) Determined based upon site-spe-
cifie technical information that must
include thorough characterization of:

(i) Aquifer thickness, ground-water
flow race, ground-water flow direction
including seasonal and temporal flue-
tuations in ground-warter flow: and

(i) Saturated and unsaturated geo-
logic unicts and fill materials overlying
the uppermost aquifer, marerials com-
prising the uppermost aquifer, and ma-
terials comprising the confining unit
defining the lower boundary of the up-
permost aquifer: including. but not
limited to: thicknesses. stratigraphy.
lithology, hydraulic conduetivities,
porosities and effective porosities.

(2) Certified by a qualified ground-
water scientist or approved by the Di-
rector of an approved State. Within 14
days of this certification. the owner or
operator must notify the State Direc-
tor that the certification has been
placed in the operating record.

§257.23 Ground-water sampling and
analysis requirements.

(a) The ground-water monitoring pro-
gram must include consistent sampling
and analysis procedures that are de-
signed to ensure monitoring results
that provide an accurate representa-
tion of ground-water gquality at the
background and downgradient wells in-
stailed in compliance with §257.22(a).
The owner or operator must notlfy the
State Director that the sampling and
analysis program documentation has
been placed in the operating record and
the program must include procedures
and techniques for:

(1) Sample collection:

(2) Sample preservation and ship-
ment;

(3) Analyrical procedures;

(4) Chain of custody control: and

(3) Quality assurance and quality
control.
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(b) The ground-water monitoring pro-
gram must include sampling and ana-
lytical methods that are appropriate
for ground-water sampling and that ac-
curately measure hazardous constitu-
ents and other monitoring parameters
in ground-water samples. Ground-water
samples shall not be field-filtered prior
to laboratory analysis,

(&) The sampling procedures and fre-
guency must be protective of human
heaith and the environment.

({d} Ground-water elevations must be
measured in each well immediately
prior to purging, each time ground
water is sampled. The owner or oper-
ator must determine the rate and di-
rection of ground-warter flow each time
ground water is sampled. Ground-water
elevations in wells which monitor the
same WASCe Mmanagement area must be
measured within a period of time short
enocugh to avold temporal variations in
ground-water flow which could pre-
clude accurate determination of
ground-water flow race and direction.

(g} The owner or operator must es-
tablish background ground-water qual-
ity in a hydraulically upgradient or
background well(s) for each of the
monitoring parameters or constituents
required in the particular ground-water
monitoring program that applies to the
unit, as decermined under §257.24(a), or
§257.25{a). Background ground-water
gquality may be established at weils
that are not located hydraulicaliy
upgradient from the unit if ic meets
the requirements of §257.22{a)(1).

iff The number of samples collected
to establish ground-water quality data
must be consistent with the appro-
priate scatistical procedures deter-
mined pursuant o paragraph (g) of this
section. The sampling procedures shali
be those specified under §257.24(b) for
derection menitoring, 52357.23 (b) and
id} for assessment monitoring, and
§257.26(b) for corrective action.

(g} The owner or operator must speci-
fy in the operating record one of the
following stacistical mecthods tw be
used in evaluating ground-warer morni-
toring data for each hazardous con-
stitcuent. The statistical test chosen
shall be conducted rately for each
hazardous constituent in each well.

1) A parametric analysis of variance
(ANOVA) followed by multiple comn-
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parisons procedures to identify stacls-
rically significant evidence of contami-
nation. The method must include esti-
mation and testing of the contrasts be-
tween each compliance well's mean and
the background mean levels for each
constituent.

(2) An analysis of variance (ANOVA)
based on ranks followed by muiciple
comparisons procedures to identify sta-
tistically significant evidence of con-
tamination. The method must include
estimation and testing of the contrascs
between each compliance well's median
and the background median levels for
each constituent.

(3) A tolerance or prediction incerval
procedure in which an interval for each
constituent is established from the dis-
tribution of the background data, and
the level of each constituent in each
compllance well is compared to the
upper tolerance or prediction limit.

4) A control chart approach that
gives control llmits for each con-
stituent.

(5) Another staciscical test method
that meets the performance standards
of paragraph (h) of this section. The
OwWner or operator must place a jus-
tification for this alternative in the op-
erating record and notify the Scate Di-
rector of the use of this altermative
test. The justification must dem-
onstrate that the alternative method
meets the performance standards of
paragraph (h) of this section.

th) Any statistical method chosen
under paragraph (g) of this section
shall comply with the following per-
formance standards, as appropriate:

(1) The statistical method used to
evaluate ground-water monitoring data
shall be appropriate for the distribu-
tion of chemical parameters or haz-
ardous constituents. If the disoribution
of the chemical parameters or haz-
ardous constituents is shown by the
owner or operator to be inappropriate
for a normal theory test, then the data
should be transformed or a distribu-
tion-free theory test shouid be used. If
the distributions for the constituents
differ, more than one statistical meth-
od may be needed.

(2) If an individual well comparison
procedure is used to compare an indi-
vidual compliance well constituent

Page 87 of 96



TITLE 65: DIVISION OF ENVIRONMENTAL QUALITY

Environmental Protection Agency, EPA

concentration with background con-
stituent concentrations or & ground-
water protection standard, the test
shall be done at a Type I error level no
less than 0.01 for each testing period. If
a multiple comparisons procedure is
used. the Type | experiment wise error
rate for each testing period shall be no
less than 0.05: however. the e 1
error of no less than 0.01 for individual
well comparisons must be maintained.
This performance standard does not
apply to tolerance intervals, prediction
intervals, or control charts.

i3} If a control chart approach is used
to evaluate ground-water monitoring
dara, the specific tvpe of control chart
and its associated parameter values
shall be protective of human heailth
and the environment. The parameters
shall be determined after considering
the number of samples in the
background data base, the data dis-
tribution. and the range of the con-
cencracion values for each constituenc
of conecern.

4y If a rcolerance inrerval or a
predictional interval is used to evalu-
ate ground-water monitoring daca, the
levels of confidence and, for tolerance
intervals. the percentage of the popu-
lation that the interval must contain,
shall be protective of human health
and the environment. These param-
eters shall be determined alter consid-
ering the number of samples in the
background data base, the data dis-
tribution, and the range of the con-
centrarion values for each constituent
of concern.

(3) The statistical method shall ac-
count for daca below the limit of detec-
tion with one or more statistical proce-
dures that are protective of human
health and the environment. Any prac-
tical quancitation limit (pgl) cthact is
used in the staristical method shall be
the lowest concentration leve| that can
be reliably achieved within specified
limits of precision and accuracy during
routine laboratory operating condi-
tions that are available to the facility.

i8) If necessary, the statistical meth-
od shall include procedures te control
or correct for seasonal and spatial vari-
ability as well as temporal correlation
in the data.

{i) The owner or operator must deter-
mine whether or not there is a statis-
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tically significant increase owver
background vaiues for each parameter
or constituent required in the par
ticular ground-water monitoring pro-
gram that applies to the unit, as deter-
mined under ¥257 24(a) ar 257.25(a).

{1} In determining whether a statis-
tically significant increase has oc-
curred, the owner or operator must
compare the ground-water quality of
each parameter or constituent at each
monitoring well designated pursuant to
§257.22(al(2) co the background value of
that constituent. according to the sta-
tistical procedures and performance
standards specified under paragraphs
(g) and (h) of this section.

{2) Within a reasonable period of time
after completing sampling and anal-
ysis, the owner or operator must deter-
mine whether there has been a statis-

tically significant increase over

background at each monltoring well.

§257.24 Detection monitoring pro-
gram.

(a) Detection monitoring is reguired
at facilitles identified In §257.5(a) at all
ground-water monitoring wells defined
under §§257.22 (a){l) and (a}{2). At a
minimum. a detection monitoring pro-
gram must include the monitoring for
the constituents listed in appendix I of
40 CFR part 258.

(1) The Director of an approved State
may delete any of the appendix I {Ap-
pendix I of 40 CFR part 258) monitoring
parameters for a unit if it can be shown
that the removed constituents are not
reasonably expected to be contained in
or derived from the waste contained in
the unit.

{2) The Director of an approved State
may establish an alternative list of in-
dicator parameters for a unit. in lieu of
some or all of the constituents in ap-
pendix I to 40 CFR part 258, if the alter-
native parameters provide a reliable
indication of releases from the unit to
the ground water. In determining alter-
native parameters. the Director shall
consider the following factors:

(i} The types, gquantities, and con-
centrations of constituents in waste

ed at the unit;

(ii) The mobility. stability, and per-
sistence of waste constituents or their
reaction products in the unsaturated
zone beneath the unit:

Page 88 of 96



TITLE 65: DIVISION OF ENVIRONMENTAL QUALITY

§257.25

(ill} The detectability of indicator
parameters, waste constituents, and re-
action products in the ground water:
and

(iv) The concentration or values and
coefficients of variation of monitoring
parameters or constituents in the
groundwater background.

(b) The monitoring frequency for all
constituents listed in appendix 1 to 40
CFR part 258, or in the alternative list
approved in accordance with paragraph
(al(2) of this section, shall be at least
semiannual during the active life of
the unit plus 30 vears. A minimum of
four independent samples [rom each
well (background and downgradient)
must be colleeted and analyzed for the
appendix | (Appendix 1 of 40 CFR part
238} constituents, or the alternative
list approved in accordance with para-
graph (al(2) of this section. during the
first semiannual sampling event. At
least one sample from each well
(background and downgradient) must
be collected and analyzed during subse-
quent semiannual sampling events. The
Director of an approved Srate may
specify an appropriate alternative fre-
quency for repeated sampling and anal-
ysis for appendix 1 (Appendix [ of 40
CFR part 258) constituents, or the al-
ternacive list approved in accordance
with paragraph (a)(2) of this section,
during the active life plus 30 years. The
alternative frequency during the active
life shall be no less than annual. The
alternative frequency shall be based on
consideration of the following factors:

(1) Lithology of the aquifer and un-
saturaced zone:

{Z) Hydraulic conductlvity of the ag-
uifer and unsaturated zone;

(3) Ground-water flow rates:

4 Minimum distance berween
upgradient edge of the unit and
downgradient monitoring well screen
(minimurn distance of travel); and

(5) Resource value of the aquifer.

(e) If the owner or operator deter-
rmines, pursuant to §257.23(g), that
there is a statistically signiflcant in-
crease over background for one or more
of the constituents listed In appendix 1
to 40 CFR part 258, or in the alternacive
list approved in accordance with para-
graph (a)(2) of chis section. at any mon-
itoring well at the boundary specified
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under §257.22(a)(2). the owner or oper-
ator:

(1) Must, within 14 days of this find-
ing, place a notice in the operating
record indicating which constituents
have shown statistically significant
changes from background levels, and
notify the State Director that this no-
tice was placed in the operating record;
and

(2) Must establish an assessment
monitoring program meeting -the re-
quirements of §257.25 within %0 days ex-
cept as provided for in paragraph (g)(3)
of this section.

(3) The ownerioperator may dem-
onstrate that a source other than the
unit caused the contamination or that
the statistically significant increase
resulted from error in sampling, anal-
ysis, statistical evaluation. or natural
variation in ground-water quality. A
report documenting this demonscration
must be certified by a qualified ground-
water scientist or approved by the Di-
rector of an approved 5State and be
placed in the operacing record. If a suc-
cessful demonstration is made and doe-
umented, the owner or operator may
continue detection monitoring as spec-
ified in this section. If. after 90 days, a
successful demonstration is not made.
the owner or operator must Initiate an
assessment monitoring program as re-
quired in §257.25.

EFFECTIVE DATE NOTE: At 61 FR 34274, July
1. 1996, §257.24 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has besn given by
the Office of Management and Budget.

§257.25 Assessment monitoring pro-
gram.

{a) Assessment monitoring is re-
quired whenever a statistically slgnifi-
cant increase over background has
been detected for one or more of the
constituents listed in appendix [ of 40
CFR part 258 or in the alternative list
ap d in accordance with
§257.24(a)(2).

(b) Wichin %0 days of triggering an as-
sessment monitering program, and an-
nually thereafrer, the owner or oper-
ator must sample and analyze the
ground water for all constituents {den-
tified in appendix II of 40 CFR part 258.
A minimum of one sample from each
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downgradient well must be collected
and analvzed during each sampling
event. For any constituent decected in
the downgradient wells as the resulc of
the complete appendix Il (Appendix II
of 40 CFR part 258) analysis. a min-
imum of four independent samples
from each well (background and
downgradient) must be collected and
analvzed to establish background for
the new constituents. The Director of
an approved State may specifly an ap-
propriate subset of wells to be sampled
and analyzed for appendix 11 (Appendix
11 of 40 CFR parc 258) constituents dur-
ing assessment monitoring. The Direc-
tor of an approved State may delete
any of the appendix IT (Appendix 1I of
40 CFR partc 258) monitoring param-
ecers for a unit if it can be shown that
the removed constituents are not rea-
sonably expected to be in or derived
from the waste contained in the unit.

ic) The Director of an approved State
may specify an appropriate alternate
frequency for repeated sampling and
analysis for the full set of appendix II
(Appendix II of 40 CFR part 258) con-
stituents, or the alternative list ap-
proved in accordance with paragraph
(b} of this section, during the active
life plus 30 vears considering che fol-
lowing factors:

1) Lithology of the aquifer and un-
saturated zone:

(2) Hydraulic conductivity of the ag-
uifer and unsaturated zone:

(3) Ground-warter flow races:

i4) Minimum distance between
upgradient edge of the wunit and
downgradient monitoring well screen
(minimum distance of travel):

i5) Resource value of the aquifer; and

{6) Marure {fate and transport) of any
constituents detected in response to
this section.

id) After obtaining the results from
the initial or subsequent sampling
events required in paragraph (b) of chis
section, the owner or operacor muse:

{1) Within 14 days, place a notice in
the operating record identifying the
appendix Ll (appendix 1l of 40 CFR part
758) constituents that have been de-
tected and notify the State Director
that this notice has been placed in the
operating record;

i2) Within 90 days, and on at least a
semiannual basis thereafter. resample
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all wells specified by §257.22(a) to chis
section. conduct analyses for all con-
stituents in appendix | (Appendix I of
40 CFR part 258) to this part or in the
alternative list approved in accordance
with §257.24(a}(2), and for those con-
stituents in appendix II to 40 CFR part
258 that are detected in response to
paragraph (b} of this section. and
record their concentrations in the fa-
cility operating record. At least one
sample from each well (background and
dowmgradient] must be collected and
analyzed during these sampling evenrts,
The Director of an approved State may
specify an alternative monitoring fre-
quency during the active life plus 30
years for the constituents referred to
in this paragraph. The altemartive fre-
quency for appendix I (appendix I of 40
CFR part 258) constituents. or the al-
cernative list approved in accordance
with §257.24(a)(2). during the active life
shall be no less than annual. The alter-
native frequency shall be based on con-
sideration of the factors specified in
paragraph (c) of this section;

(3) Establish background concentra-
tions for any constituents detected
pursuant to paragraphs (b} or (d)(2) of
this section: and

(4) Establish ground-water protection
standards for all constituents detected
pursuant to paragraph (b) or (d) of this
section. The ground-water protection
standards shall be established in ac-
cordance with paragraphs (h) or (i) of
this section.

(e) If the concentrations of all appen-
dix Il (appendix Il of 40 CFR part 258)
constituents are shown to be at or
below background wvalues, using the
staristical procedures in §257.23(g). for
two consecutive sampling events, the
owner or ator must notify the
State Director of this finding and may
return to detection monitoring.

ify If the concentrations of any ap-
pendix 11 {appendix 1] of parc 258) con-
stituents are above background values,
but all concentrations are below the
ground-water protection standard es.
rablished under paragraphs (h) or (i) of
this section, using the statistical pro-
cedures in §257.23(g). the owner or oper-
ator must continue assessment moni-
toring in accordance with this section.

(@) If one or more appendix Il (appen-
dix Il of CFR part 258) constituents are
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derected at statistically significant
levels above the ground-water protec-
tion standard established under para-
graphs (h) ar (i) of this secrion in any
sampling event. the owner or operator
must, within 14 days of this finding,
place a notice in the operating record
identifving the appendix I {appendix i1
of 40 CFR part 238) constituents that
have exceeded the ground-water pro-
tection standard and notify the State
Director and all appropriate local gov-
ernment officials that the notice has
been placed in the operating record.
The owner or operator also:

(13{i) Must characrerize the nature
and extent of the release by installing
additional monitoring wells as nec-
essary;

{ii} Must install at least one addi-
tional monitoring well at the facility
boundary in the direction of contami-
nant migration and sample this well in
accordance with paragraph (d)(2) of
this section:

(iil) Must notify ail persons who own
the land or reside on the land that di-
rectly overlies any part of the plume of
contamination if contaminants have
migrated off-site if indicated by sam-
pling of wells in accordance paragraph
(g1) of this section: and

(iv) Must initiate an assessment of
cofrective measures as required by
§257.26 within 90 days: or

(2} May demonstrate that a source
other than the non-municipal non-haz-
ardous waste disposal unit caused the
contamination. or that the statis-
tically significant increase resulted
from error in sampling. analysis, sta-
tistical evaluation, or natural wvari-
ation in ground-water quality. A report
documenting this demonstracion must
be certified by a qualified ground-water
scientist or approved by the Director of
an approved State and placed in the op-
erating record. If a successful dem-
onstration is made the owner or oper-
ator must continmue monitoring in ac-
cordance with the assessment moni-
toring program pursuant to this
§257.25. and may return to detection
monitoring if the appendix 11 {appendix
il of 40 CFR part 258) constiruents are
at or below background as specified in
paragraph (e} of this section. Until a
successful demonstration is made, the
owner or operator must comply with
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§257.25(g) including initiating an as-
sessment of corrective measures.

(h) The owner or operator must es-
tablish a ground-water protection
standard for each appendix 11 (appendix
1 of 40 CFR part 258) constituent de-
tected in the ground-water, The
ground-water protection standard shall
he:

(1} For constituents for which a max-
imum contaminant level (MCL) has
been promulgared under section 1412 of
the Safe Drinking Wacer Act (codified)
under 40 CFR part 141, the MCL for
that constituent;

(2) For constituents for which MCLs
have not been promulgated, the
back concentration for the con-
stituent established from wells in ac-
cordance with §257.22(a}(1}; or

(3) For constituents for which the
background level is higher than the
MCL identified under subparagraph
(h){1) of this section or health based
levels idenciffed under paragraph (i){1)
of this section, the background con-
centration.

{1} The Director of an approved State
may establish an alternative ground-
water protection standard for constitu-
ents for which MCLs have not been es-
tablished. These ground-water protec-
tion standards shall be appropriate
health based levels that satisfy the fol-
lowing criteria:

(1} The level is derived in a manner
consistent with Agency guidelines for
assessing the health risks of environ-
mental pollutants (51 FR 33992, 34006,
34014, 34028, September 24, 1986);

(2} The level is based on scientcifically
valld studies conducted in accordance
with the Toxic Substances Control Act
Good Laboratory Practice Standards
(40 CFR part 792) or equivalent;

(3) For carcinogens, the level rep-
resents a concentration associated
with an excess lifetime cancer risk
level {due to continuous lifetime expo-
sure] within the 1x10-* to 1210~ range;
and

(1) For systemic toxicants, the level
represents a concentration to which
the human population {including sen-
sitive subgroups) could be exposed to
on a daily basis that is likely to be
without appreciable risk of deleterious
effects during a lifetime. For purposes

Page 91 of 96



TITLE 65: DIVISION OF ENVIRONMENTAL QUALITY

Environmental Protection Agency, EPA

of this subpart. systemic toxicants in-
clude rtoxic chemicals that cause ef-
fects other than cancer or mutation.

(i) In establishing ground-water pro-
rection standards under paragraph (i)
of this section. the Director of an ap-
proved State may consider the fol-
lowing:

(1} Multiple contaminants
ground water:

(2) Exposure threats to sensitive en-
vironmental receprors; and

(3) Other site-specific exposure or po-
cential exposure to ground water.

in the

EFFECTIVE DATE NOTE: At Bl FR 34274, July
L, 1996, §257.25 was added. This section con-
tains information collection and record-
keeping reguirements and will not become
effective uncil approval has been given by
the Office of Management and Budget.

§257.26 Assessment of
IMEeasures.

(a) Within 30 days of finding that any
of the constituents listed in appendix 11
(appendix 1I of 40 CFR Part 258) have
been detected at a statistically signifi-
cant level exceeding the ground-water
protection standards defined under
§257.25 (h) or (i}, the owner or cperator
must initiate an assessment of correc-
tive measures. Such an assessment
must be completed within a reasonable
period of time.

(b} The owner or operator must con-
tinue to monitor in accordance with
the assessment monitoring program as
specified in §257.25.

¢} The assessment shall include an
analysis of the effectiveness of poten.
cial corrective measures in meeting ail
of the requirements and objectives of
the remedy as described under §257.27,
addressing at least the following:

(1} The performance, reliability, ease
of implementation. and potential im-
pacts of appropriate porential rem-
edies, including safety impacts. cross-
media impacts, and control of exposure
to any residual contamination;

(2) The time required to begin and
complete the remedy:

{3} The costs of remedy implementa-
tion: and

(4} The institurional requirements
such as State or local permit require-
mencs or other environmental or public
health requirements that may substan-

corrective
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tially affect
remedy (s).

id) The owner or operator must dis-
cuss the resuits of the corrective meas-
ures assessment. prior to the selection
of remedy, in a public meeting with in-
terested and affected parties.

§257.27 Selection of remedy.

{a) Based on the results of the correc-
Live measures assessment conducted
under §25726, the owner or operator
must select a remedy that, at a min-
imum, meets the standards listed in
paragraph (b) of this section. The
owner or operator must notify the
State Director, within 14 days of se-
lecting a remedy, that a report describ-
ing the selected remedy has been
placed in the operating record and how
it meets the standards in paragraph (b)
of this section.

(b} Remedies must:

(1} Be protective of human health and
the environment;

(2) Attain the ground-water protec-
tion standard as specified pursuant to
§§257.25 (h) or (i)

(3) Control the source(s) of releases
so as to reduce or ellminate, to the
maximum extent practicable, further
releases of appendix II (appendix II of
40 CFR part 258) constituents into the
environment that may pose a threat to
human health or the environmenc: and

(1) Comply with standards for man-
agement of wastes as specified in
§257.28(d).

ic) In selecting a remedy that meerts
the standards of §257.27(b), the owner
or operator shall consider the following
evaluation factors:

(1} The leng- and short-term effec-
tiveness and protectiveness of the po-
tential remedy(s), along with the de-
gree of certainty that the remedy will
prove successful based on consideradion
of the following:

(i) Magnitude of reducrion of existing
risks;

(if) Magnitude of residual risks in
terms of likelihood of further releases
due to waste remaining following im-
plementation of a remedy:

(iii) The type and degree of long-term
management required. including moni-
toring,. operation, and maintenance;

{iv) Short-term risks that might be
posed to the community, workers, or

implementarion of the
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the environment during implementa-
tion of such a remedy, including poten-
tial threats o human health and the
environment associated with exca-
vation, transportation, and re-disposal
or containment;

{v) Time wuntil full protection is
achieved;

{vi) Potential for exposure of humans
and environmental receprors to re-
maining wastes, considering the poten-
tial threat to human health and the en-
vironment associated with excavation.
transportation. re-disposal. or contain-
MEent;

(vii) Long-term reliability of the en-
gineering and institutional controls:
and

(viii) Potential need for replacement
of the remedy.

(2) The effectiveness of the remedy in
controlling the source to reduce fur-
ther releases based on consideration of
the following factors:

(i) The extent to which containment
practices will reduce further releaszes;

(ii) The extent to which treatment
technologies may be used.

(3) The ease or difficuity of imple-
menting a potential remedy(s) based on
consideration of the following types of
factors:

() Degree of difficulty associated
with constructing the technology;

(ii) Expected operational reliability
of the technologies:

({1il) Meed to coordinate with and ob-
tain necessary approvals and permits
from other agencies:

{ivl Awvailability of necessary equip-
ment and specialists; and

{v) Available capacity and location of
needed treaument. storage, and dis-
posal services.

(4) Practicable capability of the
owner or operator. including a consid-
eration of the technical and economic
capabilicy.

i5) The degree to which community
concerns are addressed by a potential
remedy(s).

id) The owner or operator shall speci-
fy as part of the selected remedy a
schedule(s) for initiating and com-
plering remedial activicles. Such a
schedule must require the initiation of
remedlal activities within a reasonable
pericd of time taking into consider-
ation the factors set forth in para-

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)

40 CFR Ch. | {7-1-99 Edition)

graphs {d) (1} through (d){8) of this sec-
tion. The owner or operator must con-
sider the following factors in derer-
mining the schedule of remedial activi-
ties:

(1) Extent and nature of contamina-
tion:

(2) Practical capabilities of remedial
technologies in achieving compliance
with ground-water protection stand-
ards established under §§257.25 (g) or
{h) and other objectives of the remedy:

(3) Awvailability of treatment or dis-
posal capacity for wastes managed dur-
ing implementation of the remedy;

(4} Desirability of wutllizing tech-
nologies that are not currently avail-
able, but which may offer significant
advantages over already available
technologies in terms of effectiveness,
reliabilicy, safety, or ability to achieve
remedial objectives;

(5) Potential risks to human health
and the environment from exposure to
contamination prior to completion of
the remedy;

(6) Resource value of the aquifer in-
cluding:

(i} Current and future uses:

{ii) Proximity and withdrawal rate of
USETS;

{iii) Ground-water quantity and qual-
ieys

(iv] The potential damage to wildlife,
crops, vegetation, and physical struc-
tures caused by exposure to waste con-
stituent;

{v}] The hydrogeologic characteristic
of the unit and surrounding land:

{vi) Ground-water removal and treat-
ment costs; and

{(vil) The cost and availability of al-
ternative water supplies.

(T} Practicable capability of the
OWIer or Operator.

{(8) Other relevant factors.

(e) The Director of an approved Scate
may determine that remediation of a
release of an appendix Il {(appendix LI of
40 CFR part 258) constituent from the
unit is not necessary if the owner or
operator demonscrates to the Direcror
of the approved scate that:

(1) The ground-water is additionally
contamlinated by substances that have
originated from a source other than
the unit and those substances are
present in concentrations such that
cleanup of the release from the unit
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would provide no significant reduction
in risk to actual or potential receptors;
or

(2) The censtituent(s) is present in
ground wacer thac:

{i) Is not currently or reasonably ex-
pected to be a source of drinking water;
and

(ii) Is not hydraulically connected
with waters to which the hazardous
constituents are migrating or are like-
ly to migrate in a concentrationis)
that would exceed rthe ground-water
protection standards established under
§257.25 (h) or (i); or

(1) Remediation of the release(s) is
technically impracticable: or

(4) Remediation results in unaccept-
able cross-media impacrs.

if) A determination by the Director
of an approved State nt to para-
graph (e) of this section shall not affect
the authority of the State to require
the owner or operator to undertake
source control measures or other meas-
ures that may be necessary to elimi-
nate or minimize further releases to
the ground-water, to prevent exposure
to the ground-water, or to remediate
the ground-water to concentrations
that are technically practicable and
significantly reduce threats to human
health or the environment.

EFFECTIVE DATE NOTE: At 61 FR 34276, July
1. 1998, §257.27 was added. This section con-
tains informacion colleetlon and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§257.28 Implementation of the correc-
tive action program.

ia) Based on the schedule established
under §257.27(d) for initiation and com-
pletion of remedial activitles the
owner/operator must:

A1) Establish and implement a correc-
tive action ground-watér monitoring
program thac:

(i) At a minimum, meets the require-
ments of an assessment monitoring
program under §237.235;

(ii) Indicates the effectiveness of the
corrective action remedy: and

{ili) Demonstrates compllance with
ground-water protection standard pur-
suant to paragraph (e) of this section.

(2) Impilement the corrective action
remedy selected under §257.27; and
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(3) Take any interim measures nec-
essary o ensuré the protection of
human healch and the environment. In-
terim measures should. to the grearest
extent practicable, be consistent with
the objectives of and contribute to the
performance of any remedy that may
be required pursuant to §257.27. The
following factors must be considered by
an owner or operator in determining
whether interim measures are nec-
essary:

(i) Time required to develop and im-
pilement a final remedy:

(ii} Actual or potential axposure of
nearby populations or environmental
receptors o hazardous constituents;

(iil) Actual or potential contamina-
tion of drinking water supplies or sen-
sitive ecosystems;

(iv)] Further degradation of the
ground-water that may occur if reme-
dial actlon Is not initlated expedi-
tiously:

) Weather conditions that may
cause hazardous constituents to mi-
grate or be released;

vi) Risks of fire or explosion, or po-
tential for exposure to hazardous con-
stituents as a result of an accident or
fallure of a container or handling svs-
tem; and

(viil) Other situations that may pose
threacs to human health and the enwvi-
TOTIMEL.

(b) An owner or operator may deter-
mine, based on information developed
after implementation of the remedy
has begun or other information, that
compllance with requirements of
§257.27(b) are not being achieved
through the remedy selected. In such
cases, the owner or operator must im-
plement other methods or technigues
that could practicably achleve compli-
ance with the requirements, unless the
owner or operator makes the deter-
mination under §257.28(c).

(c) If the owner or operator deter-
mines that compliance with require-
ments under §257.27(b) cannot be prac-
tically achieved with any currentiy
available methods, the owner or oper-
ator must:

(1) Obtain certification of a qualified
ground-water scientist or approval by
the Director of an approved State that
compliance with requirements under
§257.27T(b) cannot be  practically
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achieved with any currently awvailable
merhods;

(2) Implement alternate measures to
control exposure of humans or the en-
vironment to residual contamination.
as necessary to protect human health
and the environment: and

(3) Implement alternate measures for
control of the sources of contamina-
tion. or for removal or decontamina-
tion of equipment. units. devices, or
structures that are:

(1) Technically practicable: and

(ii) Consistent with the overall objec-
tive of the remedy.

(4} Notify the State Director within
14 days that a report justifying the al-
ternative measures prior to imple-
menting the altemative measures has
been placed in the operating record.

id) all solid wastes that are managed
pursuant to a remedy required under
§257.27. or an interim measure required
under §257.28(a)(3), shall be managed in
a Mmanner:

i1} That is protective of human
health and the environment; and

(2) That complies with applicable
RCEA requirements.

(e) Remedies selected pursuant to
§257.27 shall be considered complete
when:

(1) The owner or operator complies
with the ground-water protection
standards established under §5257.25 (h)
or () at all points within the plume of
contamination that lie beyond the
ground-water monitoring well system
established under §257.22(a).

(2) Compliance with the ground-wacer
protection standards established under
§5257.25 (h) or (i) has been achieved by
demonsirating that concentrations of
appendix 11 (appendix 11 of Part 258)
constituents have not exceeded the
ground-water protection standard(s)
for a period of three consecutive years
using the statistical procedures and
performance standards In §257.23 (g
and (h). The Director of an approved
State may specify an alternacive
length of time during which the owner
or operator must demonstrate that
concentrations of appendix 11 (appendix
I1 of 40 CFR part 258) constituents have
not exceeded the ground-water protec-
tion standard(s) taking into consider-
ation:

© 2025 by The Commonwealth Law Revision Commission (June 15, 2025)
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(i) Extent and concentration of the
release(s):

{1i} Behavior characteristics of the
hazardous constituents in the ground.
water;

({il) Accuracy of monitoring or mod-
eling techniques. including any sea-
sonal, meteorological, or other envi-
ronmental variabilities that may affect
the accuracy; and

(iv) Characteristics of the ground-
water.

{3) All actions required to complete
the remedy have been satisfied.

if) Upon completion of the remedy,
the owner or operator must notify the
State Director within 14 days that a
certification that the remedy has been
completed in compliance with the re-
quirements of §257.28(e) has been placed
in the operating record. The certifi-
cation must be signed by the owner or
operator and by a qualified ground-
water scientist or approved by the Di-
rector of an approved State,

§257.29 [Reserved]
RECORDKEEFING REQUIREMENTS
§257.20 Recordkeeping requirements.

{a) The ownerioperator of a non-mu-
nicipal non-hazardous waste disposal
unit must record and retain near the
facllity In an operating record or in an
alternative location approved by the
Director of an approved State the fol-

lowing informarvion as it becomes
available:

(1) Any location restriction dem-
onstration required wunder 8§257.7

through 257.12; and

(2) Any demonstracion, certificacion,
finding, monitoring, testing. or analyt-
ical data required in §§257.21 through
257.28.

(b} The ownerfoperator must notify
the State Director when the documents
from paragraph (a) of this section have
been placed or added to the operating
record, and all information contained
in the operating record must be fur-
nished upon request to the State Direc-
tor or be made avalilable at all reason-
able times for inspection by the Stace
Director.

(e} The Director of an approved State
can set alternative schedules for rec-
ordkeeping and notification require-
ments as specified in paragraphs (a)
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and (b) of this section. except for the
notification requirements in
§257.25(g) (1) (111).

APFENDIX [ TO PART 257 —M AXEMUM
CONTAMINANT LEVELS (MCLS)

MAXIMUM CONTAMIMANT LEVELS (MCLS) PRO-
MULGATED UNDER THE SAFE DRINKING
WATER ACT
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{56 FR 51016, Oct. 9. 1331]

APPENDIX Il TO PART 257
A. Processes to Significantly Reduce Fathogens

Aerobie digespor:: The process is conducted
by agitating sludge with air or oxygen to
maintain aeroblc conditions at residence
times ranging from 60 days ac 15 °C to 40 days
at 20 *C, with a volatile solids reduction of at
least 38 percent.

Alr Drying: Liguid sludge is allowed to
drain and/or dry on under-drained sand beds,
or paved or unpaved basins in which the
sludge is at a depth of nine inches. A min-
imum of three months is needed, two months
of which temperatures average on a daily
basis above 4 °C.

Anaerobic digestior The process Is con-
ducted in the absence of air at residence
times ranging from 60 days at 20 *C to 15 days
at A5 go 55 °C, with a volatile solids reduction
of at least 38 percent.

Compostirng: Using the within-vessel. static
aerated pile or windrow composting meth-
ods. the solld waste is maintained at min-
imum operating conditlons of 4@ *C for §
days. For four hours during this period the
temperature exceeds 55 *C.

History: Adopted 23 Com. Reg. 18088 (June 19, 2001); Proposed 22 Com. Reg. 17329 (July 20, 2000).
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Lime Stabilization: Sufficlent llme is added
to produce a pH of 12 afcer 2 hours of contace.

QOther mechods: Other methods or operating
conditions may be acceptable if pachogens
and vector actraction of the waste (volacile
solids) are reduced to an extent equivalent o
the reduction achieved by any of the above
methods.

B. Processes to Further Reduce Pathogens

Composting: WUsing the within-vessel
composting method. the solid waste is main-
tained at operating conditdlons of 55 °C or
greater for three days. Using the static aer-
ated pile composting method, the solid waste
is maintalned at operating conditions of 33
“C or greacer for three days. Using the wind-
row composting method, the solid waste at-
tains a temperature of 55 °C or greater for ac
least 15 days during the composting period.
Also, during the high temperature period,
there will be a minimum of five turmings of
the windrow.

Heat drying: Dewatered sludge cake is dried
by direct or indirect contact with hot gases,
and moisture content is reduced to 10 per-
cent or lower. Sludge particies reach tem-
peratures well in excess of 80 °C, or the wet
bulb temperature of the gas stream in con-
tact with the sludge at the point where it
leaves the dryer is in excess of 80 *C.

Heat treatment: Liquid sludge is heated to
temperatures of 180 *C for 30 minutes.

Thermophilic Aerobde Digestion: Llguid
sludge is agitated with alr or oxygen to
maintain aerchic conditions at residence
times of 10 days ac 55-60 *C, with a volatile
solids reduction of at leasc 8 percent.

Other methods: Other methods or operating
conditions may be acceptable if pachogens
and vector attraction of the waste (volatile
solids) are reduced to an extent equivalent co
the reduction achieved by any of the above
methods.

Any of the processes listed below, If added
to the processes described in Section A
above, further reduce pathogens. Because the
processes listed below, on thelr own, do not
reduce the attraction of disease vectors, they
are only add-on [n nature.

Bets ray imadianon: Sludge s lrradiated
with beta rays from an accelerator atc dos-
ages of at least 1.0 megarad at room tem-
peracure (ca. 20 *C).

amma ray iradiation: Sludge is {rradiated
with gamma rays from certain isotopes, such
as ®Cobalt and ¥ Cesium, at dosages of at
least 1.0 megarad at room temperature {ca.
20 *C}).

Pasteyrizatior:: Sludge is maintained for at
least 30 minutes at a minimum temperature
of 76 *C.

Qther mechods: Other methods or operacing
conditions may be accepcable if pathogens
are reduced to an extent equivalent to the
reduction achieved by any of the above add-
on methods.

Page 96 of 96





