COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

Benigno R. Fitial Eloy 5. Inos
COVeErnor L. Crovemior

EXECUTIVE ORDER 2010-17

1
2

¥

4 DECLARATION OF A STATE OF DISASTER EMERGENCY:

5 COMMONWEALTH UTILITIES CORPORATION’S

& IMMINENT GENERATION AMI} OTHER FAILURE AND THE NEEDTO

7 PROVIDE IMMEDIATE RELIABLE POWER, WATER ANE} WASTEWATER
L SERVICES

n CONTINUATION #28

12 I, ELOY S. INOS, purduant to the authority vested in meas Acting Gover nor of the

13 Commonwealth Of the Northern Mariana |dandshy Article I, Section 10 of the Commonwealth
14 Congitutionand 3 CMC § 5123 of the Commonwealth Disaster Relief Act off 1979, do hereby
15 dedarea Sate of Disaster Emer gency fiar thie Commonwealth of the Morthemn Mariana Islands

13 duetothe inability of the Commonwesalth Utilities Corporation {CUC) to provide critical power
17 generation service to the CNMT and the extreme, immediate and imminent threet SUCh condition
IE possesto the Commonwealth o f the Northern Mariana Islands.

20 This ExecutiveOrder isintended to, and does, continuein effect portionsof theGovernor's

21 preceding disaster emergency declarations on thismatter, EO 2009-01 through -09, and 11-13,

21 amd EOQ 2010 01 through -06, -08 threugh -10, and 16, except as specifically modified. Asmore

21 fully stated below, this Executive Order shall expireon e 31ist day followingthedate of ny
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signature. Thefollowing findingsand conclusionsfurther support continuation of the
Declarationand issuance of directives.
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FINDINGS
| find that:

1. All findingsand conclusionsof EO 2009-01 through -09, and 11-13, and EO 2010-01
through-06, and -08 through -10, and 16 are incorporated by reference, except as specifically
varied in thisExecutive Order.

e]
MANPOWER CRISISDUE TO RESTRICTIVE LEGISLATION

2. Summary. A shortage of manpower forced by legidation limiting skilled foreign workers
has continued to place CUC operationsat risk. Incipient failuresin the CUC water, wastewater
and power transmission and distribution networkshave underscored the importance of havingin
place a well-funded and functioningpreventive maintenanceprogram.  Skilled workersand a
responsive support system are key to the successof the operations, particularly of preventive
maintenance. Presently CNMI law (3 CMC § 4532, as most recently amended by PL 17-1)
prohibitsCUC from hiring any more non-UStechnical workersthan the skilled professionals
recently with CUC. CUC hasrepeatedly asked the Legidaturefor relief fiom thisstatute
regulating the Government's workforce, tono avail. Further, errorsin wordinginthe CUC
enabling legidationrecently re-enacted, PL 16-17, asamended, would bar the Executive
Director fiom day-to-day management of the corporation, effectively shutting CUC down. This
EO eliminatesthese problemswhileit isin effect.

3. Background. CUC has substantially minimized therisk of losing the servicesof its owned
generating capacity, which losses created intermittent blackouts on portionsof itssystem. It
therefore allowed the Aggreko year-long temporary power contract to terminate, as provided in
the agreement, effective September 12,2009. Thissaves CUC customersat least $6 million per
year infees. But it still presentsrisks, asthe strategy requires proper operation and maintenance
of CUC’s owned enginesby CUC's technicd staff, and thetimely securing of materialsand
supplies.

4. CUC bearsasubstantial obligation to deliver highly technica work ontimeto the satisfaction
of the US District Court and the US EPA, pursuant to two sets of consent, or ** stipulated™, orders.

a Thefirst requiresthe upgradeand smooth functioning in virtually all aspectsof
CUC's water and wastewater divisions. Thesecond requires CUC to properly
eliminate over 400,000 gallons of used oil and to institute measuresto avoid
uncontrolled buildup of such inventories. Failureto meet the requirementsof the
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federal court orders could subject CUC and the CNMI to substantia finesand
charges, and, in the extreme, to afederal takeover of their finances. Presently
CUC is"accruing™” substantial fines. Most of the fines have not beenlevied; but
they could be. The EPA has, however, levied two fines, in the amount of $29,000
and $140,000 (June 2010 letter).

b. On February 24,2010, the US District Court entered an additiona stipul ated
order. It provided, anong other things, that a professionaly-developed Interim
Financia Plan (“IFP”) would be provided to the US EPA within 30 days, by
March 26,2010. The final versionof that document must befiled by November
30,2010. Thisadditional stipulation requiresCUC to meet anumber of
deadlines, each involvingthe application of technica expertise. CUC has timely
filed the IFP. It now hasthetask of implementing theIFP and meeting these
deadlines. Failureto meet these requirementswould subject CUC to the
described sanctions.

C. Of concernto CUC arethetight deadlinesfor Stipulated Order 2 (Ol
Management) projectsthat are funded by a $4.05 million CIP grant awarded in
February, 2010, by the US Department of thelnterior's Office of Insular Affairs.
Thefundingisto assst CUC isdisposingof the used waste oil discussedin this
Executive Order. Failureto meet the deadlinescould subject CUC to additional
EPA sanctions.

d. The coordination of the approvalsfrom the variousagenciescalsfor aresponsive
procurement system at CUC, includingthe trained technica staff to implement
the system.

5. CUC isthoroughly regulated by the Commonwesdlth Public UtilitiesCommission ("CPUC").
The regulator has plenary power over CUC rates, charges, fees, operationsand capita
investments. CUC’s failureto timely and competently meet CPUC ordersand other
requirementscan result in severerate discipline, and fines and other pendties. For example, the
Commission required CUC to meet certain requirements, including thefiling of atechnically
complex rate case (Docket No. 10-01) by theend of January 2010, or facefines of $500 per day.
CUCwasrequiredto filean additiona, complex el ectric power ratecase in thefall of 2010. It
filed the case on November 10,2010.

6. CUC isthe soleédectricity supplierto the Government of the CNMLJ, including all public
safety activities, the schools, and the only hospital. CUC also supplies e ectricity to most of the
CNMI’s businesses and homes. While some businessesand agencies own backup generators,
they arenot generally organized to use the backups as permanent power sources; and the diesel
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oil purchased to run these generatorsis substantially more expensivethan that used for CUC

power.

7. Without CUC dectricity:

HE

most CNMI economic activity would come to a halt, the courtswould soon close,
much refrigeration and air conditioning would end, and the airportsand ports
would beforced to rely on emergency generation and the limited, expensiveoil
supply for it;

the CNMI’s hedlth and safety would immediately be at risk, sincetraffic signals
and street lighting would cease to function, emergency, fireand policefacilities
and their communications systems, and the Hospital and idand clinicswould have
to rely on limited oil suppliesfor emergency generation and then cease
functioning, much refrigerationof food and medicineswould end, aswould air
conditioningfor the elderly and medically fragile;

the public schoolsand the Northern Marianas Collegewould close. Other
educationa institutionswould close as their backup oil suppliesfor emergency
generatorswere exhausted; and

water and sawage treatment would soon end. Oneof CUC’s largest electric
customersis the combined CUC Water and Wastewater Divisons. CUCisthe
solesupplier of electricityfor these systems. CUC’s water sysem relieson

el ectricity to maintain the system pressureneeded to avoid the backflow of
pathogens, to chlorinate, and to pump, storeand to distributewater supplies.
CUC’s wastewater system requires electricity to collect, pump, process, treat and
dischargesawage. Thelack of electricity could result in sewageoverflows,
contaminationof land and‘water and renderingunsafethe CNMI’s beaches,
which area so principal tourist destinations.

8. Asdiscussed below, CUC iscurrently advertising for about 20 vacancies, includingthe
ExecutiveDirector, the Water Distribution Manager, the Wastewater Manager, five engineers, a
general counsel, aninternal auditor, a grants writer and/or agrantsspecialist, two wastewater
level 2 treatment operators, two wastewater level 2 collection operators, and two water treatment
/distributionlevels 1 and 2 operatorsfor Rota. CUC also seeksto renew 18 technical and
professional contractsfor non-UScitizens. Without these positionsfilled CUC’s operations
would be severely compromised.

=
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Staffing CUC with thetechnical expertsto permit continued electric service

9. CUC continuesto maintain and rehabilitateits owned power plants. CUC triesto maintain
and rehabilitatethe operating Ui ts to adequately meet load. CUC has secured federd fundsto
buy many needed partsto avoid outages. CUC began the needed overhaul of PP#1 unit DE-5in
September 2009. 1n October 2009 four other units began required overhaul, a 12-month

program.

10. InNovember 2009, thefollowing work started: The critica replacement of the PP #1
anchor bolts, in order to stop the shiftingand vibration that has ruined the plant; and foundation
repairsto Engines1 and 8. Shortly thereafter the replacement of turbochargers and oil-water
separatorsbegan. All of this work has been essentidl.

11. Thiswork has been successful. Power Plant 1 Enginest, 2,3, 5, 6, 7 areavailable. Engine
8scritical foundation repair and anchor bolt replacement have been completed. The major
engine overhaul is under way, to finish by theend of 2010..

12. Ineffect, CUC management, with generousfederal financial assistance, has brought its
generation back from the brink of systemfailure. There areadequate reserves. If maintained
properly, the system can providethe CNMI’s citizens and residents with adequate power.

13. Adequate technical staff isessentia to thiswork. A mgor challengeto carrying out this
rehabilitation has been finding thetrained techniciansneeded to carry out these rehabilitation
projects, and maintain and run the equipment. The techniciansmust be ready for servicewhen
needed and their services must be affordable. Any significantreductionin CUC’s present
technical workforce could seriousy compromise CUC’s ability to generateand distribute power.
Therefore, in November 2010 management interviewed 5 moreforeign trade techniciansto
replace technicians who had resigned or wereterminated. Also, CUC hired 7 trade assistants, al
US citizens, who were converted fraim contract to career service employeetradetechnicians.

14. Withrespect to CUC’s lines, equipment used by CUC's Transmission and Distribution unit
(“T & D), including many vehicles, is dilapidated and unsafe. Thereisan insufficient number
of skilledworkersto operate T & D. Thelinemen must be trained to, and skillful in, meeting US
standards. Fortunately, afederal DOVOIA grant paid for some lineman trainingin June. The
critical upcoming projectsin T & D includethe replacement of the antiquated, rundown and
unsafevehiclefleet; theredesign of T & D using nationa Rurd Utility Servicestandards; the
replacement/installation of insulators, transformers, overcurrent protection, sectionalizers and
theinstallation of efficient LED street lighting.

15. For example, Saipan's early-September 2009 brush with Typhoon Choi-Wan 15W that
passed to the north of Saipan, and typhoon Melor, which passed just north of Saipan in October
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2009, underscored the extremevulnerability of CUC's power transmissionand distribution
system. In September 2009, over 150 callsof no- power and line faults werefielded by crews
when, for a storm of thissize, there should have been no morethan ascore. Fortunately, last
year's typhoon season ended with no direct hits on the CNMI and the power distributionsystem.
Acceleratingimprovementstothe T & D system ,with proper staff under an Emergency Order,
would allow CUC to "harden" the system in anticipation of a bigger stormevent. The
alternative, in amore seriousstorm, is CUC's inability to recover in any reasonable time period.
The year 2010 has seen no problemsof concern from the typhoon season.

16. In 2010 outagesdue to Power Transmission & Distribution have been extremely low: May
saw only 11 minutes; April just oneminute. Theseare the lowest such figuresin thelast seven
years, reflectingan extraordinary accomplishment for an understaffed, overworked CUC work

Broup.

17. Utility industry safety marginsfor isolated, isand systemstypically requireareserveequal
to the capacity of thetwo largest generatingunits. In CUC's case thiswould be another 15 MW
of load, equivalent to the departed Aggreko temporary uits. Mesting this reserve requirement
means CUC must have an adequaterepair and mai ntenancestaff.

18. ThelLegidature, through PL 17-1 (Mar. 22,2010), haslimited CUC's ability to hire
technical staff; eliminating prior statutory permissionto hire up to 19 foreign workers, and
reinstitutinga moratoriumon the Government's hiring of foreign nationals, even if needed for
highly technical positionsfor whichno local or Mainland citizensare available. The CUC Adt,
as subsequently re-enacted by PL 16-17 (Oct 1, 2008), providesthat CUC shal hire such persons
asare necessary for operations, except as otherwiselimited by other law. 4 CMC § 8123(h).

19. PMIC at PP #4 and Telesource on Tinian, and the Rota Resort on Rota, as Independent
Power Producers (IPPs), are not subject to the Legidature's limitationor prohibitionon foreign
workers. Nor are consulting firms that providespecialty utility industry services.

20. Thereare not enough US-citizenor US-resident technical specialistsat CUC to get the
power generation work done, particularly specialistswith experiencein the type of enginesthat
CUC uses. CUC believesthat thevast mgjority of skill setsmust come from non-US personnel.

21. CUC hastriedto hirediesd mechanicsinthe CNMI, but has been unsuccessfulin finding
all thequalified candidates. Inthe summer of 2009 CUC identified 16 potential new staff after
interviews— 7 mechanics, 1 welder, 1 machinist, and 7 operators. Two of the operator
candidateswere US citizens.

22. CUC hashired some locd staff in timethanksto the aggressive stepsof CUC HR, the
Executive Director and earlier versonsof Directive10. But hiring qualified technical experts
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fromthe pool of US citizensand permanent residentsis extremely difficult due to the CNMI’s
competitive disadvantages, including salary/benefit packages and the distancefrom the
Mainland. For instance, in October 2010 thetop candidatefor Manager of Drinking Water &
Wastewater turned down CUC's offer. Thetargeted recruit for the Health, Safety and
Environment Officer al so turned down a CUC offer. This month, November 2010, CUC's Oil
Manager resigned. The challengeto CUC isthat it is recruiting for positionsfiom a US labor
pool in which the targeted candidatesare aready gainfully employed, as opposed to the other
professionalsin other ssgmentsof the US economy. For instance, one of CUC's own local
employees, asupervisor in Wastewater, moved to Oregon early in 2010 and was soon hired by
the local wastewater & water district.

23. CUC hashired skilled trade techniciansneeded on Saipan for power plant operationsand
maintenance. For Rota, CUC announced the need for a mechani c-operatorand an electrical
operator. Asmore units begin working after the power plant rehabilitationsare largdy
complete, CUC will need morestaff to operateand maintainthem. For the foreseegble future,
CUC needsto maintain itscomplement of skilled workers. In the meantime, CUC continuesto
work with the Northern Marianas Trade Institute (“NMTI”) to find local trainees, part of amulti-
year apprenticeship program. CUC has had about adozen of thesetrainees, but requiresfully
trained, experienced techniciansto keep the power plantsrunning.

24. With generousgrant funding and the use of in-housetechnical specialistsand outside
contractors, CUC has undertaken substantial rehabilitation of its power system. Future projects
includereplacing turbochargers, conserving and reclaiming used |ube and waste ail, retrofitting
streetlights with low-wattage LED’s, and restoring power generation and adequate distribution
onRota Evenif contractorsdo the work, CUC technica gaff must research and preparebid
documents, review technical proposals, and overseethe work.

25. Thebottom lineon CUC’s technica work has been a substantial increasein reliability,
specifically the availability of CUC's generation. CUC's transmission and distribution has
similarly improved — January 2010 saw 10 hours 44 minutesof outages, April 2010 saw one
minute. It was critical to thislatter improvement that CUC had the skilled, trained work forceto
maintain power lines.

26. But even as power becomesmorerdiable, CUC must employ technical expertsto reduceits
distributionlosses (el ectricity that CUC"loses”, and does nat bill to identified cusomers, means
that all customersmust pay for it) . Withworld oil pricesincreasing CUC’s power costs, such
losses have accounted roughly for $4.8 million annualy, which CNMI customers must cover.
CUC requiresateam of skilled techniciansto find and eliminate power theft and line losses.
CUC has assembled el ectrical crews from power generation to help Power T & D with Operation
Sweep. Thedectrical crewsalso help with theedectrical wiring or re-wiring and makeit easier
for the meter techniciansto perform their job of meter installation. CUC crews are dso speeding
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up theinstallation of Watt-hour metersfor all water and wastewater facilities, asordered by the
CPUC.

27. All of thisactivity will cut costsand/or properly alocate them, removing pressureon rates.
For example, linelossescontinueto fall. For year 2009 CUC's power utility consultant recently
found that theline losses were 15%. But for calendar year 2010 through October thelosses
dropped to 10%. Onereasonisthat CUC's staff technical expertsdetermined the proper charges
for many commercial customers, correcting meter multipliers. Secondly, Operation Sweep
began in earnest in February 2010. Operation Sweep audited the Watt-hour meters and service
connectionsto the densely popul ated and commercia areasof Saipan. Of the 1,000 services
ingpected, 100 werefound to have tampered metersor bypasses. CUC corrected all of these
immediately. The policeand attorney genera’s office are pursuing prosecution of power theft.

=
28. Theimpact of an inadequate workforcewould befive-fold:

a First, there would be adirect negative effect on the existing consumers. There
would be brownouts, or area blackouts, with the above-mentionedloss of service.

b. Second, the power plantswould again degrade, producing more of these outages.

C. Third, therewould be an indirect effect, increasing rates over the longer term,
because small consumers would haveto shoulder more of the fixed costs of the
CUC system. First, therewould beloss of large customers. By contrast, if the
hotelswere to become part of the system, they could help pay CUC fixed costs,
whichwould lower everyoneelse's rates. Thehotels need rdliable, 24/7 power.
But with unreliablepower, CUC would be unableto convincelarge commercia
customers, particularly the hotels, to join, or rejoin, itssystem.  Second, would
come additional expenses. If CUC failsto meet federal court deadlinesfor the
stipulated orders, the Court could appoint afederal receiver and itsconsulting
team — with all expensescharged to CUC customers. The EPA hasaready
imposed stipul ated order pendlties; it recently required the payment of a$140,000
penalty. Thus, theindirect effect of an inadequate workforcewould be to boost
rates.

d. Fourth, the loss of CUC's technical expertswould shut down, or, at least, cripple
the company's increasingly successful effortsto cut losses, particularly theft of
service.

e Fifth, with the recovery of the world economy, advise CUC experts, oil pricescan
be expected to rise. If CUC’s generators become | ess efficient, because technical
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staff are unavailableto maintain CUC'sengines efficiency, that much moreoil
would be needed to generatea given amount of electricity. Thepricerisewill
thereby harm CUC’s customersand €l ectri citydependent services with higher
rates. (Unfortunatdly, the mid-September 2010 CUC and CPUC experts
estimatesof flat oil pricesover thefollowingsix monthshas proven optimistic, so
that LEAC fud rates are presently about 10% below costs.)

29. Rotds statustoday is precariousand financialy un-sustainable. Rota has suffered blackouts
from inadequate generator maintenance. The power plant's other facilitiesand theidand's
distribution system similarly need the attentions of additiona manpower. The Rotapower plant
needed additional generating setsto comeon line, asthereareonly 1.5 dependablesetsin the
plant. Thethird of two feeders was, until June 2010, powered by the Rota Resort, a private
resort, at a cost of $200,000/month to CUC. Therevenuesto CUC from the customerson this
feeder fall far below this cost. CUC has negotiated with a Mainland supplier for anew
generating set, with funding from the US Department of thelnterior. The alternativefor Rota
was akinto Saipan’s recent Aggreko Situation —purchasing higher cogt, reliable power from the
RotaResort. Therefore, in June 2010, two 0.9 MW Cummins generating setsweretransported
from Power Plant 4 on Saipan to Rotain order to augment the power generation. Thesetwo
generating setswere commissioned by theend of Jduly, 2010.

30. Since ED 2009-8 and the more recent suspension of theharmful |egidativeemployment
restriction, CUC has taken steps to hire the expertise to operate and maintainthe Saipan and
Rota power generationfacilities. CUC needsto beableto hiretheworkersit needswhenit
needsthem. Otherwise, if CUC had to dischargethese workers, its staffing levelswould return
to those which overworked itslimited staff. For example, over pay period numbers 2 through 11
of the year 2009, CUC accumulated 18,053 hours of overtime fism technical employeeswho
each worked 40 or more hours of overtimein apay period. Thisconditionisextreme, anda
repeat can result in inefficiencies and poor work quality. It can lead to dangerous mistakes,
producing injury or death.

31. CUC hasrepeatedly asked the Legidatureto lift the restrictionson foreignworkers. The
Legidaturehasfailed to act on the CUC request. Without relief, thisinaction will effectively set
the stagefor loss of serviceand higher rates. Among other thingsit will thereby reversethe $6
million-per-year benefit of terminating the Aggreko temporary power contract.

32. CUC pointsout that the power distribution systemis highly vulnerablebecause, likethe
sewer system, so much of the maintenanceand replacement was deferred for one reason or
another over the past 20 years. Since 1995, 26 villages on Saipan were identified as needing
major improvementsto the power lines; only five have seen those improvements. Power T & D
faillsin bitsand pieces. One of the big piecesthat failed in February 2010 wasone of 12
termination cableson theKiya Substation (Transformer One). A power outageto the southern

Page 10 of 28
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partsof Saipan lasted from oneto five hours. CUC management statesthat the excellent
responsefrom the crewsin both Power Generationand Power T & D demonstrated the
importance of having skilled workers. Thetop two engineerswere non-residents. Without this
EO in place, given present statutes, it is unlikely CUC would be able to securethe services of
such valuableindividuals.

33. Theextended dry season thisyear (see below) meant that vegetation needed to be cleared
away from the lines early and often. Brush fires can damage the power lines, telephone
facilities, and television cables. Tree-trimming was aso hecessary to protect lines from the
effectsof highwinds. Meanwhile, CUC crews must replacefailing insulator boltsand failing
switchesin order to avoid distribution-rel atedpower outages.

34. CUC hasdemonstrated that the required workersareavailable as nonresident workers, and
cost-effectivelyso. I the last monthsit wasable to renew the contractsfor approximately two
dozen essential foreign expert workers, thereby sustaining the integrity of CUC’s systems. Thus,
continued relief from the legidlativeprohibition of hiring foreign national workersis necessary to
ensurethe delivery of uninterrupted power servicesto the people of the Commonweslth.

=
Complyingwith thefederal court order on disposal of used oil

35. CUC hastaken concretestepsto addressthe storage and disposal of used oil, consonant
with thefederal court's Stip Order 2. Federa court Stipulated Order 2 relatesto the used oil
fromthe enginesfor four facilities (Power Plants 1, 3, 4 and Rota) and all CUC transformers.
USAV. CUC & CNMI, Civ. No. 08-0051 (D. NMI Mar. 11,2009) ("Stip Order 2"). Withan
adequate complement of trained technical employees, complemented by expert contractors, CUC
believesthat it can meet the Stip Order requirements. On August 12,2010, the Court issued the
Second Joint Stipulation(""SJS™), which replaced many otherwise unattainable deadlines, but
provided other deadlines and stiff penatiesfor a host of technical and management positions.
The SIS aso provided for firm datesfor reportingon the use of grant funds, on the progress of
secondary containment facilities, providing afacilitiesresponse plan (“FRP”), and cleaning out
Tank 104.

36. A September 2009 inspection by the US Coast Guard (USCG) resulted in the imposition of
another cost that was unanticipated even with Stip Order 2. The USCG now requires additional
and more stringent measuresto containor eiminatethe possibility of any oil reaching the ocean
from Power Plants 1, 2 and the power plant on Rota. Further, as of October 2009, CUC has
faced thefollowing staffing needsin thisarea: 1t critically needs the resourcesto inspect and
redesign the entirefuel storage, pumping and handling system in order to meet themore
stringent requirementsof today. The clean fuel storagetanksat Lower Base were originaly
designed for another application. The fiel line from the oil company's terminal isin danger of

Pagell of 28

COMMONWEALTHREGISTER VOLUME 32 NUMBER 11 NOVEMBER 22,2010 PAGE 031006



M & =l 3% A A W R =

Executive Order 2010-17
November 2010

rupturing during atransfer; the pumping rate hasto be reduced to prevent this. Fixingall of this
requirestrained CUC staff.

37. Seriousdeficienciesin thewaste oil handling system a Lower Base have cometo light in
the past year and are being addressed by both CUC and EPA. Onedeficiency isthat theoily
water separatorswere not functioningas such because of the excessiveamount of oil (as
opposed to water) enteringthesystem. Asaresult, oil wasspillingonto the ground rather than
being separated and skimmed off properly. Power Plant #1 has been seded off to prevent any
waste oil from leaving the plant and flowing into the oily weter separators. To prevent oil from
accumul ating uncontained in the plant itself, emergency measures have been taken to store waste
oil and to fabricateabove-ground tanks. Theoily water separators, pipes, holdingt anks, and
baffles are being cleaned out so that the entire system can be carefully inspected and
re-engineered. All of theadditional work isexpensive. Regardless of who doesthework
initially, CUC staff, EPA contractors, or a combination thereof, CUC requiresskilled, trained
workersfor theclean-up. Failureto correct this situation could harm the nearby environment,
CUC’s ability to generate el ectricity properly, and the assurancesgiven pursuant to Stip Order 2.
CUC hired an Qil Technical Manager, but he turned in his resignationin November 2010.

38. Incineratorsplay acrucia rolein helping CUC meet Stip Order 2. After substantial
progressin removing and incinerating Tank 104 oil in the year 2010, the rate dropped
substantially, astheremainingoil proved to be morelikegrease. ThisEO has permitted Power
Generationtheflexibility of hiring skilled non-US-citizensto not only repair and overhaul the
generating sets, but tofu and supervise such important auxiliary equipment as theincinerators.
CUC technical staff, with EPA help, solved the dowdown.

39. TheEPA on February 18,2010, filed a status report with the US District Court for the
Northern Mariana |dands which was highly critical of the progressin CUC’s effortsto comply
with Stip Order 2s requirements to solve the used oil Situation. Sincethat report CUC has
contracted with the GRESCO firm to remove waste oil from Tank 104. The EPA strongly urged
CUC to acceeratetheremova. CUC found two additiona specia double-walled “ISO” tanks
for usein the project, to add capacity to the contractor's six tanks. Asaresult, GRESCO
transferred just under 180,000 gallonsof used oil to Guam by July 15.  But, with successcame
additional technical difficulties, as the remaining 70,000 gdlons of oil became more
concentrated, and grease-like, and, therefore, increasingly difficult to pump out. However, after
CUC engineerstested methodsof incineration, with EPA help, theincinerationresumed at a
faster pace, and CUC believesthat it will clean the tank out by February 2011.

40. Presently CUC isin process on these specific effortsto comply with Stip Order 2's
requirements, with federa funding authorized: Technica Manager secured for the oil disposal
management position; secondary containment (new and repair) has received permitsand NEPA
clearance,and congtruction has begun; oil disposal for Saipan’s Tank 104; oil transfer pipeline
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for Lower Base designwork commenced, construction contract under review by CPUC, with a
target in-servicedate of February 24, 2011; oil handling and training commenced; used oil
sampling laboratory in California contracted; used oil tank system integrity testing and
cleanout's RFP published; oil-water separatorsin planningstage; the section of thefacility
responseplan (“FRP””) which provides servicesfor oil spillsfrom a new Saipan-based firm has
been executed and approved by the CPUC.

E
Complying with thefederal court order on managingthewater and wastewater systems

41. Aslongasthe Water and Wastewater Divisionscan hirecompetent staff and receive power
from the Power Division, they can function.

42. TheU.S. Department of Justice (“DoJ””), Environment and Natural Resources Division, has
sued CUC in federal court to comeinto compliancewith critical water and sewage trestment
requirements. USA v. CUC & CNMI, Civ. No. 08-0051 (D. NMI Mar. 11,2009) (*'Stip Order
1"). Seealso http://www.usdoj.gov/enrd/Consent Decrees.html. In July 2008 CUC, the CNMI
and (in September 2008) the U.S. Environmental Protection Agency ("EPA™) stipulated to this
first of two orderslodged with the U.S. District Court on the datethe Complaint wasfiled. This
order requires CUC to implement a series of improvementsto itswater and wastewater systems
that respond to years of neglect, for which it presently lacksthe funds and the complete technical
capability. OnAugust 12,2010, the Court issued the Second Joint Stipulation (“SJS™), which
replaced many otherwise unattainable deadlines, but provided other deadlinesand stiff penalties
for ahost of technical and management positions. The SISalso provided for firm datesfor an
InterimFinancial Plan, Reorganization Plan, full metering and billing, a complete chlorination
and disinfection program, the hiring of qualified operatorsin direct responsiblecharge (“DRC”),
and proceduresto generate the scope of work for CUC’s Master Plan.

43. Sewage collectionpiping failuresare continuingat an acceleratedrate.  The Wastewater
Divisionmust respond to acid damage in the asbestos cement piping system, the product of over
30 years of anaerobic conditionsin sewers. This has caused significant damage to cement and
metal infrastructure, so that key pipe systems have collapsed. Replacement involvescomplex
excavations, avoiding electric, phone and water utilities, blocking traffic, stoppingtheinfiltration
of seawater (which damages treatment plant facilities), and pumping sewage around blocked and
excavated aress. TheDivision has already far exceeded itsrepair budget. Without thisEO, says
CUC, procurement for such repair work would constitutea significant impediment.

44. Providingand improvingwater service presents new challenges. With DEQ’s classification

of Rota's cave-based domestic water as™ surface water” CUC has had to expand water quality
monitoring and testing, requiring more manpower and more equipment. In May 2010, CUC
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experienced failuresin water pipesas the Cross-1dlandroad project's contractors equipment
broke pipes, requiring CUC staff to be pulled from other jobs, with required equipment, to
addressthe emergency. Inaddition, a substantial section of the As Terlaje sewer line collapsed,
requiringan emergency procurement to hire an outsidefirmto meketherepair. Asof October
15, 2010, repair work reached 90 % completion.

45. The Sadog Tas Wastewater Treatment Plant is undergoing long-planned rehabilitation.
But, without such redundant equipment as a clarifier, CUC mus devote extraresourcesto the
facility whilethe contractor repairs the only unit. Such work hasto be conducted w i t .strict
parameters by properly trained techniciansto prevent contamination of theenvironment. Dueto
equipment malfunctions, dudgeisnot pressed, which may have produced unacceptablyhigh
recent levelsof enterococci in effluentsfrom both the Sadog Tas and Agingan Point treatment
plants.

46. The Division also needs serviceable vehiclesto move itsworkersto and from job sites.
Presently six vehiclesare in such bad shapethat they are dangerous. Theresulting reduced
vehicleproblem raises costsand hurtsservice, as staff and materiascannot be brought to job
siteson time. Startingin September 2010, CUC has had to rent vehiclesin order to get itscrews
totroubleareas. Even moreadarmingis that during the past months both of the CUC-owned
backhoes (onefor Water Operations, and onefor Wastewater Operations) have been broken,
goneout of service, and await repair parts. CUC has had to rent backhoesfor smply performing
routinewater and wastewater operations functions on a daily basis during the past month.

47. Sewagelift stationfailures continue, requiring CUC crewsto install newly received pumps.
Approximately 17 of the 45 CUC sewagelift stationarein poor condition and require significant
rehabilitation. CUC anticipatesan EPA grant for therehabilitationof theselift stations. But that
construction will not occur for approximatelyoneyear. In July therewasa sewer blockagein
the CK and Susupeareas, and CUC lacked the equipment to repair it; its usual contractor also
suffered equipment problems.

48. CUC engineer gtaff shortagescontinueto hamper CUC's ability to anticipate and fix
technical problems. CUC’s Water/Wastewater Division needed to add engineersto itsstaff of
three engineers, in order to fix the poor condition of the CUC sanitationassets. Significant
engineering resources have been focused on addressing EPA Stip Order lissues. Theseissues
include staffing plans, pre-treatment programs, material's management programs, customer
inventory, and cross-connectioncontrol programs. CUC water and wastewater engineersare the
lead professionalson several on-going construction projects, which aso stretchesthe limited
engineeringresources. Theseincludethe Well Isolation Project, Sadog Tas Sewer Plant
Rehabilitation, and Agingan Sewage Treatment Plant Rehabilitation. Recruitment and retention
of engineering staff to meet these challengesisdifficult.
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49. Nonetheless, CUC engineeringand operationsdepartmentshired 4 new engineersthese past
months, with one engineer assigned to the wastewater projects grantsand construction
management, one assigned to design, one to water operations, and oneto wastewater operations.
However, given the extensiveengineering department workload many more engineer staff
members arestill needed. CUC hasjust hired another, with theemployeescheduledto arrivein
January 2011.

=

50. Incipient failuresincludethefailure of 98 submersiblepumpsin thewater system over a
period of 12 months. Higher gradestainlesssteel grates have to be specified that areresistant to
pitting. The pitting causesthe gratesto fail, and consequently the pump motorsfail. CUC has
had to purchasehigher quality equipment, rather than the chesp unitsthat fail prematurely.
Motor protectioncontinuesto bechallenging. During September 2010 oneof the newly
installed 30 HP motorswith the higher grade stainlesssteel was damaged by an apparent lighting
strike after only a month's operation.

51. CUC must beableto hirethe staff to perform the required technical functions. But CUC
has found that, regardiessof salary levels, a nationwide shortageof such techs requiresthat it
look overseas. The Water and Wastewater Divisions cannot carry out their missionswithout
adequate staff; the EPA requires adequatetechnical staff. These staff are essential to producing
clean, safe water supplies and removal of stormwaterand sawagein asafe, timely manner.
While the bulk of CUC employeesare drawn fiom local and US populations, the Division
management estimatesthat at |east six trained technicianswill be required - three experienced
Level 3 wastewater trestment operators, two Level 3 wastewater collections operators, and an
instrumentation/low voltage controlsspecialist. CUC lacksenough experienced plumbers and
pipe-fitters. Skilled pipe-fittersare needed to repair failing CUC piping and related
infrastructure, such as valvesand hydrants. A n experienced Water/Wastewater Division
operations manager isrequired. CUC requiresachemist to meet federal requirements, but has
been unableto find agqua ed oneinthelocal population, or a cost-effective professional from
the US Mainland. CUC announced a vacancy of the positionfor Deputy Director for Water and
Wastewater, and has been interviewing candidates. CUC must hirethis professional soon in
order to meet EPA requirements.

52. There have been special reasons why the water system had to be adequately staffed and
maintained thisyear. Thiswasan El Nino year, and water was relatively scarce. Aspredictedin
the Pacific ENSO bulletin forecast back in February 1,2010, the CNMI dry season brought
below normal rainfallsinto June 2010. CUC went into an emergency mode, conserving water,
accelerating water linereplacements, and locating and repairinglesks. Therewasgreater danger
of firesthisyear, with less water availableto fight them. For Capital Hill, the drought and a tank
rehabilitation project required that the distributionsystem in this area be reconfigured in June
2010 in order to supply water at least two hours per day to Wirdess Ridge. Upper reaches of
Navy Hill werewithout water for several days until leaks wererepaired. With the rainy season
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the agquifersare only dowly replenished. Asaresult Garapan saw fewer hoursof water service.
Unfortunately, the lesks were noted several months before, but lack of manpower and funds
prevented the pressurizationrequired for leak repair. 1n duly the Kagman booster pump failed,
and until it isreplaced the Papago areawill seeless water delivered.

53. Recently CUC suffered severesetbacksin itsability to supply water and to develop a
systemfor 24/7 water supply. For example, CUC has not been able to serve San Jose under
standard "Water Watch" scheduled valve opening practice. There had to be a second opening of
the Kannat Tablatank in mid-September 2010 in order to provide San Jose two hours of water in
oneweek. But thissecond opening of Kannat Tablafor San Jose created conditionsthat would
impede opening the next day from the Kannat Tablatank for Chalan LauLau and Southern
Garapan. Also, September 2010 saw system water leaks, and pump and motor failures. CUC
nearly failed to providewater to the Tanapag School on thefirst day of classes, and to the San
Roqueand Otleai Schoolsin mid-September 2010.

54. CUC continuesto suffer an unprecedented number of waterlinebreaks and resultant water
leaks.

a During oneday in September 2010 thereweresix new leaks reported which
required repair crewsto work significantovertime. All repair work was
performed using rental backhoes, as CUC's backhoes were broken.

b. A 16" PVC waterlineruptured on As Terlaje Hill on the morning of October 23,
2010, at approximately4:00 am. An entirelength of 16" PV C piping ruptured,
resultingin theloss of the Kannat Tabla Tank water volume contents, and
producing significant damageto the As TerlgeHill Roadway. Thewater rupture
resulted in acost to CUC of approximately $100,000, of which asphdt repair
alonewas over $87,000. The specific causeof the waterlinerupture has not been
determined, but CUC believesit was likely aresult of improper installationand
fatigued infrastructure.

C. CUC professionasconsider that the number of leaksthe company experiencesto
be excessive, particularly because CUC does not provide 24-hour water and does
not properly pressurizethe water system. These leak repoair projects stress
CUC’s limited staff and finances.

=

55. Put simply, Saipan does not haveenough water. CUC profess onal scategorize much of the
Saipan water distribution systemas"'fatigued”. Thedo not believethat the number of breaksin
the systemwill declinein the foreseeablefuture. Pump and motor problems perpetuatethe
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problem. Therewere 13 pumpsdownin October 2010, includingfour big ones (over 30 hp).
CUC's water system in mid-September 2010 experienced severa pump/motor failures.

56. Meanwhile, CUC must install metersto meet the requirementsof federal Stipul ated Order
#1, the CPUC, and its own need for system revenue. Water metering and billing of customer
water usage by volume continuesto be a challengefor CUC. Thewater metersinstalled inthe
Saipan water system over the past five years have experienced nearly completefailure. Nearly
10,000 water meters by seria number have beenreported to the Water Task Force (""WTF") by
CUC asfalled. TheWTF, inturn, has reported these metersto the manufacturer for warranty
purposes. While CUC has made huge stridesin the past months with replacing approximately
1,000 brokenmeters with warranty supplied ineters, and reducing the number of customers
whose water billsare not based on consumptionto 3,117 (asof Nov. 13, 2010), thereare till
many customer metersto address. Compounding the chalenge, CUC recently experienced
nearly 400 water meter failures of the warranty meters provided by the manufacturer as
replacment meters. The manufacturer has begun to indicate oppositionto providing more
replacements.

57. CUC lacks water staff and recently lost staff. CUC's water & wastewater workforceis
shrinking. It takesalongtimeto recruit. Sadly, one of CUC's "Water Watch" supervisorsdied
suddenly in mid-September 2010. Skeleton crews are handling systemrepairs. Having accessto
foreign skilled and semi-skilled techniciansand trades people iscritical, as with CUC's Power
Division's generation operations. CUC's foreign contract employeeshave good formal training
and education, and they show up to work religioudly, in order to providethe servicesour

popul ation requires.

58. For itswater and wastewater businesses, CUC hastried to hire water and wastewater
certified operators. Therehas not been enough interest by quaified professonals. But CUC
must hiresuch technica staff in order to comply with stiff EPA requirements, as expressed in the
latest version of the Stipulated Orders. Those professional swhom CUC can identify — more
likely these are foreign nationals— do not necessarily havethe skill setsneeded to actually
perform the skilled hands-ontasks of operatingautility. Thus, CUC will be lookingfor
plumber/pipefitters and mechanics (including a master who is skilled in maintaining and fixing
hydraulic systems on heavy equipment), specialized e ectriciansand others. Having these skills
in-house, instead of at contracted local shops can save enormousamounts of money, as well.
While in the long run these CUC needs provide opportunitiesfor locaswho wish to stay on our
islands, CUC's needs, including the federal requirements, are immediate.

59. CUC alsorequiresaconstant supply of eectricity to runitswater and wastewater treatment

systems. CUC has very limited on-siteemergency generation capability, and for only portions
of these systems.
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60. Meanwhile CUC continuesto pay for power, chlorine, lab testing costs, and repairing
collapsingsewer lines. CUC has hired a consultingteam to assist it in achieving full cost
recovery for the water and wastewater systems through the processes of the CPUC. CUCfiled a
wastewater rate increaserequest, completewith hundreds of pages of written expert witness
testimony and technical support, on January 31,2010. The Commission addressed thefiling on
May 28,2010, authorizinga June 21,2010, rateincreasein wastewater ratesand full cost
recovery for the electric costs of the water and wastewater divisions.

61. Nonetheless, the EPA on July 21,2010, filed a status report with the US District Court for
the Northern Mariana | dands which was highly critical of the progressof CUC's effortsto
comply with Stip Order 1's requirementsto solvethewater and wastewater Situations. It
included a statement that testsin June and July each showed violation of the maximum
contaminant level drinking water standard for total coliformbacteria. (7-21-10 Status Report, p
6 fn 5) The Court held ahearing which began on August 5,2010, and continuedfor five days
until a Second Joint Stipulation (" SJS") was reached and executed by the DOJ/EPA, CUC and
the Attorney General on behalf of the CNMI.

=
Meeting US District Court and CNMI Public UtilitiesCommission requirementsto
producetimely, accur atefinancial reports

62. Thefedera Stip Ordersrequire CUC to produce and carry out an Interim Financial Plan,
beginning in September, 2009. The “IFP” must develop over time, becomingmoret hen
"interim. CUC cannot do thisunless it hasastaff of trained accountingand other financia
expertswho can gather data, put the datain the required form and generatethe IFP and its later
versions. EPA isreviewing CUC's most recent versionof theIFP. CUC must submit itsfinal
IFP on or before November 30, 2010.

63. Further, CUC iscomprehensivelyregulated by the CPUC. The CPUC ischarged by statute
to overseecarefully CUC's operationsand capital expenditures, and to develop ratesthat fully
pay the costs of safely operating CUC's water and wastewater systems.

64. Ineectric and water/wastewater orders, of September 3 and November 20,2009, the CPUC
addressed CUC's inability to deliver complete on-time financial reports, requiring CUC, in
effect, to enhanceits staff capability to providecritical regulatory information. (Docket No.’s
09-1 and 09-2.) The Commission revisited CUC rates, fees, chargesand operationsduring this
year, includingin the recent rate case, Docket No. 10-01. CUC's ExecutiveDirector was a lead
witnessin the case, havingfiled written testimony (on January 31,2010) and supplementa
testimony (on April 1,2010).
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65. CUC cannot upgradeitsfinancial and accounting operationsunlessit has astaff of trained
accounting and other financial expertswho can gather data, put the datain the required form and
generatethe required reportsand filingswith the CPUC, aswell as provide the CPUC consulting
staff with the datarequired for their oversight. CUC has obligated itself to provide an updated,
compliant Interim Financial Plan and an organizational evaluation, both pursuant to Stip Order 1,
to the US District Court, and most recently, according to the August 12,2010, SJS. EPA hasyet
to approveit.

66. CUC's procurement systemis lengthy and complex. A relic of other decades, with their
own challenges, it requires extensivetechnical experiencein specificationsand the procurement
process, and often must be coordinated with the CNMI’s separate procurement procedures,
adding months to processesthat must respond to the immediatechallenges outlined in this
ExecutiveOrder.

67. CUC last year lost 2 senior accountantsplusa related specialist. The T and billing
departmentin August 2009 was reduced by one staffer, having advertised for areplacement for 4
weeksto no avail. Whileit appeared that CUC might haveto look to employing foreign
technical specialists, CUC hired back 2 former accountantsin September 2009 and brought a
third person aboard in October 2009. All are UScitizens. Nonetheless, CUC must havethe
flexibility to hire competent professionalsas needed. CUC isstill short-staffed, and needs an
accounting assi stant, and an accounting specidist. On February 17,2010, CUC'snew Chief
Financial Officer reported for duty.

68. CUC’s decades-oldfinancial and accountingsystem computer failed repeatedly during the
second half of 2010, including for acompleteweek. Already-over-committedfinanceand
accounting staff were required to put in days of extratime in hand-recording customer payments
and hand-generating bills. CUC bought areconditioned replacement, which awaits proper
software. CUC lacksthein-house expertiseto generatethesoftware. Further, in order to
"query” its system for CPUC-required financial reports, CUC must depend onitsIT manager, a
foreign national who programsin SQL.

69. Nonetheless, the EPA on July 21,2010, filed a statusreport with the US District Court for
the Northern Mariana |dlandswhich was highly critical of the progressin CUC's effortsto
comply with Stip Order 2's requirementsto providetimely and completefinancial and other
operating reports and plans.

70. Tosummarize: Without properly trained technical staff CUC’s ability to supply power isat
risk. Soisitsability to managetherest of itssystems, includingitscomplex procurement, its
finances and accounting. CUC’s servicescould not be adequately staffed without the lifting of
theartificial legidativeregulation of CUC’s workforce, in Directivef#li, suspending the
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limitationson CUC hiring foreignworkers. It isobviousthat the hiring authority must be
continued.

71. Infact, during July - September 2010 over 18 CUC employment contractsfor non-citizen,
technical specialistsrequired renewal. Failureto timely renew could havecrippledCUC’s
effortsto provideserviceand meet federal requirements. Moresuch contractsmust be executed.
Thereisno indicationthat any of the above manpower situation will be resolvedin the next
month without continuingin effect this EO and Directivei#{.

O
MANAGEMENT CRISISIN ABSENCE OF A PROPER BOARD/CEO STRUCTURE

72. Summary. CUCisa$70 million-per-year business, critical to the CNMI’s economy and
the public health. Y et, the recently-renewed statute organizingit placesthe Board of Directors

in the position of day-to-day management of the corporation, and requiresa complex mix of
technical, geographic and other qualificationsfor Board membership. Thereisno Board because
it has been impossibleto meet these criteria. Without the Board, or itsequivalent, CUC cannot
takeacritical step toward solvency and the ability to borrow to financeitswork.

O
Forestallingcor porateparalysis

73. A critical concernisthat the CUC Act's constricted scope of authority for the Executive
Director, and the complementary daily management by ahost of Board volunteers, would
paralyzethe corporation. Thisis particularly worrisomein light of the above-listedtasks before
CUC.

74. A careful reading of the CUC Act, PL 16-17, as amended, particularlyits sections4 CMC
§§ 8131 (Bd qualifications), 8134 (Bd approval of all "dlocations” of money and property), and
1 CMC § 8247 (limited daily reimbursement of $60.00); 4 CMC §§ 8132 (E.D. described), 8133
(limited E.D. functions listed), and 8134 (Bd approval of al "*alocations of money and
property), demonstratesthat the Executive Director isto be left with littlemoreto do than
provide reportsto a Board of volunteerswho are nonethelessto run CUC, acomplex $70
million/year corporation, on aday-to-day basis. Thisincludes such decision-makingas
purchasing materials and supplies, signing paychecksand other checks, hiring staff, assigning
work crews, connecting customers, deciding on makingrepairs, collecting debts, complying with
the details of federal Stipulated Ordersand CPUC regulatory requirements, making and funding
long-term technical power and water/wastewater plans, overseeing filingswith the CPUC,
including rate cases, and insuring that, on a day-to-day basis, the power and water flow and the
sewageis treated.
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75. Permitting CUC to be managed thisway would plunge the CNMI into economic chaosand
apublic hedlth care crisis, as corporate activity and the CNMI’s only hospital's operations
ground to a halt — with or without a Board in place. The complex technical problemslisted
abovesimply cannot be managed on a day-to-day basis by agroup of non-expert volunteers. For
example, the Executive Director had to be available to renegotiate CUC’s fuel oil contract | ast
year, and insurethat fuel suppliesreached Tinian and Rota, aswell as Saipan. Also, as akey
witnessin the recent CPUC dockets, and in futurerate cases, the Executive Director must be
enabled to testify infavor of therequested rateincreasein order to fully present the required
evidence. Findly, the ExecutiveDirector's hiring and role was mandated by the US District
Court in the Stipulated Orders.

76. No privateor public utility company in the United States runs thisway — with a group of
volunteersmanaging a $70-million corporation's day-to-day operations. No other legidaturein
the United States has mandated thisform of corporatemanagement for a public utility.

77. CUC has applied for and becomedigiblefor millionsof dollarsof US ARRA and
Department of the Interior grants, which can substantially benefit the CNM1'sinfrastructure,

help meet US EPA and Stipulated Order requirements, and createjobs needed in the CNMI’s
stressed economy. CUC has been awarded $11 million in grants from the EPA. But developing
the grant requests and i mplementingthe grants requires management attention and expertise, part
of aprofessionally-runbusinessorganization. CUC has placed itsgrants out for bid, so that
these benefitscan start flowing. CUC must evaluate its needs, and hireand contract for the
needed technical specialiststo manage the grant-funded projects. Thisrequiresacorporate
structurecapabl e of making and sustaining important decisions.

78. | can only concludethat the legidation's extraordinary structurefor CUC istheresult of a
drafting error, and the People, throughtheir eected representatives, wish their utility company to
continueto supply them with essential power, water and wastewater servicesat areasonable
cost, meeting industry standards.

=
Fixing CUC’s technical insolvency

79. CUC has been unableto borrow money to run its operations since the inception of this State
of Disaster Emergency dueto (a) its poor financial condition and (b) the existence on its books
of aliability to the Commonwealth Development Authority ("CDA") of approximately $115
million. Thissituation may be corrected if the Executive Director is recognizedto havethe
authority to correctit. Part of thissituation, the CDA relationship, has been corrected precisely
becausethe Executive Director was empowered by this Executive Order to do so.
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80. Meanwhile, billingsand collectionsare substantially below the levelsrequired to prudently
manage CUC's current operations and providefor system repairs, replacements and upgrades.
For example, billingsalone for water and wastewater were less than 70% of requirementsto run
thosetwo systems. This has changed slowly as the CPUC’s June 2010 rateincrease takes effect.
CUC's cash position continuesto be perilous.

81l. The booked CDA obligationrendered CUC nominally insolvent. While CUC was deemed
insolvent, CUC could not borrow money. But CUC must be able to borrow money to bridgethe
gap between (a) the need to spend money on essential goods and servicesto provide el ectricity,
water and sewage service, and (b) the lagged collection of revenues from the saleof those
services. Recent improvementsin CUC finances, includingthe issuance of audit reports, have
been insufficient to alow CUC to go to market.

82. TheCPUC, initsSeptember 3,2009, electric order, Docket No. 09-1, approved aCUC-
CDA settlement converting the CDA debt to preferred stock. But thedeal hasrequired CUC's
Board to agreeto it.

83. Thereisno Board. CUC has functioned without a Board of Directors, becauseit has had to.
While CUC's enabling act, reenacted as PL 16-17, as amended, authorizesaBoard, thereisno
CUC Board yet because, while the staff of the Governor's Office havediligently tried to find
Board volunteerswho meet the complex statutory qualifications, they have been unableto do so.
Nonethel ess, CUC must continueto function, including borrowing money.

84. Directive# 9 providesthe required authority to the Executive Director. It also permitshim
to continueto run CUC, carefully managecashto pay tensof millionsof dollarsannually for
fuel oil and purchased power, and do all the things necessary to providing power, water and
wastewater services, until the remaining membersof a properly constituted Board can be
identified, confirmed, and convenedfor business. Without afully empowered Executive
Director, CUC would be unableto attainfinancial and operational health. For example:

a In February 2010 the Executive Director delivered to CDA management the stock
certificatesrequired for the debt-equity converson. CUC has received thefully
executed copy of the Stipulated Noticeof Dismissa (with prejudice) in CDA v.
CUC, Superior Court Civil Action No. 01-0248D (4/21/2010), which the CPUC
has required that CDA provideto make effective the conversion of the CDA debt
to preferred equity. CUC sought CPUC find gpproval. The Commission
providedthat approva in the rate order authorized at its May 28,2010, business
meseting. Soon, CUC must be able to demonstrate to the financial community that
it isproperly managed, so that it can borrow and pay back long term capital.
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b. On May 28,2010, the CPUC issued arateincrease order that wascritically
required to return CUC's water and wastewater operationsto financial health.
The Executive Director oversaw and approved of the complex raterequest and
approved the resulting stipul ation supporting the rate order.

C. On November 10,2010, CUC filed a petition with the CPUC for an electricside
rateincrease which, if granted, would support in critical part CUC's securing $15
millioninlong term financing. The debt would pay for necessary equipment and
construction, including measuresrequired by the US District Court and the EPA
in thefedera Stipulated Orders. For example, Power Plant #1 has no more spare
parts, the roof of Power Plant 1's control room leaks, presenting the potential for
shorting out critical control instruments, CUC’s power polesand their insulator
pins have degraded, are shorting out, and must be replaced, and CUC's vehicle
fleetisfailing, must bereplaced, and is unsafe to the point where recently a wheel
broke free of a moving truck. The ExecutiveDirector oversaw and approvedthe
filing and served as CUC's lead expert witness.

=
Providingthe basisfor proper CPUC oversight

85. The broad and comprehensivestatutory scheme of utility regulation in the Public Utility Act,
4 CMC §§ 8401-84, providesthat the utility regulator, the CPUC, will carefully examine CUC
activities, particularly fmancial activities.

86. Thisextensive oversight satisfiesthe policy need for abody of arms-length, well-informed
citizensto watchdog the activities of this, the Commonwealth’'skey resource. Thus, thestatute's
error-infusedcreation of a volunteer Board which wouldr un the corporationon a day-to-day
basi s, becomes much lessimportant than satisfying CPUC requirements.

87. What becomesvery important is CUC's capability to providethe CPUC with accurateand
timely financial and accountinginformation. But such reporting isnot possiblewithout a
competent, trained staff of accountingand financial expertsat CUC, and a properly-empowered
ExecutiveDirector to lead them.

=
Addressinga critical financial challenge

88. CUCfaced afinancia crisisin June 2010. It was critically short of fundsto buy ail.
Without oil CUC would be forced to shut down its generation, bringing the economy of the
CNMI to a halt, and endangering health and welfare as e ectricity-dependent operationsceased —
sewagetreatment, water pumping, traffic lightsand security lighting, air conditioningfor the
elderly, infants, and other medically fragile persons, and equipment at the CNMI’s Hospital and
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health clinics. The principal reason for the shortagewas the Government's failureto pay
millions of dollarsof utility bills. The Government wasin arrearsabout four monthsonits bills.
Only by eliminating restrictionson the Governor'spower to reprogramfundsto addressthis
issuewascrisis averted.

89. CUC only had aday or two's worth of purchased oil to power its system becauseit lacked
thefundsto buy oil from its sole, cash-only supplier.

90. The Executive Director was required to spend substantial time on aconcentrated basis
interacting with high CNMI government officialsas well asdevel oping contingency plansfor
the orderly shut-down of the CUC system.

91. Fortunately, the Administration was ableto develop a multi-stageplan to enablethe
payment of enough CNMI Government bills, and the reprogramming of CUC fundsto forestall
disaster. (The Government is once again over two monthsin arrearsonits bills))

92. Inorder to facilitate thissolution, the Governor issued a Declaration of Disaster Emergency
(June 8,2010).

93. Development of thistemporary financial rescue plan would not have been possiblewithout
the dedicated, focused effort of a properly empowered ExecutiveDirector. Suchfinancial
conditionsmay continue unless the Government, and other large CUC customers, can be brought
current, and remain current, on their bills. Thismay present achallengefor CUC, giventhe
stressed financial conditionsof the Commonwedlth. A properly empowered Executive Director
will be required to addressthis challenge.

94. OnMay 11,2010, CUC submitted to EPA adraft organization evaluation and
reorganizationplan. But on June 14,2010, the EPA assessed CUC a $140,000 penalty for
failingto submit timely such aplan. EPA hasyet to approvea master planfor CUC. InaJuly
1,2010, official letter EPA stated its belief that CUC still lacked the technical capability to put
together ™ adequate’ submissions. The EPA required the hiring of a new ExecutiveDirector by
October 29,2010; thiswas accomplished. But EPA disapproved of a CUC " Reorganization
Plan” by itsletter of November 5,2010.

95. Importantly, CUC requires a functioning management, including a properly empowered
ExecutiveDirector, to forestall additional EPA punitive action.
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CRISSFROM THE LACK OF LEGISLATIVE ACTION

96. Thereisno Legidativerelief coming. For months CUC has repeatedly asked the
Legidaturefor such relief, including submissionof draft legidationin July 2010. The
Legidaturehas declined to respond. Thereisno alternativeto providing thisrelief other than an
order from the Governor. Inactionwill produceadisaster in which CUC isunableto provideits
critical community services. Directives# 9 and #10 weredesigned to avert thiscrisis. (The
other Directives, #1 through #8, are no longer relevant, and were discontinued.)

97. ThisDeclarationis necessary to protect the health and safety of our children, our senior
citizens, businessesand all other CNMI residentsand visitors.

B
CONCLUSION AND ORDER

Therefore, | hereby invoke my authority under ArticlelIll, § 10, of the Commonwealth
Constitutionand 3 CMC § 5121(f) to takeall necessary measuresto addressthe imminent threat
facing the Commonwealth of the Northern Marianaldands.

Exerciseof the Constitutional and statutory authority invoked herein will be effectuated by the
issuance of ExecutiveDirectivessetting forth the measuresto be taken to addressthe State of
Disaster Emergency pursuantto 3 CMC § 5121(f), which states:

(f) Inadditionto any other powers conferred upon the Governor by law, the Governor
may, during astate of disaster emergency:

(1) Suspendthe provisionsof any regulatory statute prescribing the procedures
for conduct of the Commonwesdlth's business, or the orders, rules, or regulations
of any Commonweslthactivity or agency, if strict compliancewith the provision
of any such statute, order, rule or regulation would in any way prevent, hinder, or
delay necessary action in coping with the emergency;

(2) Utilizeail availableresourcesof the Commonwesdlth as reasonably necessary
to cope with the disaster emergency of the Commonweslth;

(3) Transfer thedirection, personnel, or functions of the Commonwealth
departmentsand agenciesor unitsthereof for the purposeof performingor
facilitating emergency services;

3 CMC§ 5121(H(1)-(3).
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By today's disaster emergency declaration, | intend to enable CUC to continueto provide
necessary serviceto the peopleof the Commonweslth.

ThisDeclarationof a State of Disaster Emergency shall takeeffect immediately and all
memoranda, directivesand other measurestaken in accordance with this Declarationshall
remain in effect for thirty (30) days from the date of this Executive Order unlessl, prior to the
end of thethirty (30)-day period, notify the Presiding Officers of the Legidaturethat the state of
emergency has been lifted or has been extended for an additiona period of thirty (30) days. 1
CMC § 7403(a); 3CMC § 5121(c).

A comprehensive report on the exercise of my constitutional authority shall be transmitted to the
presiding officersof the Legidature as soon as practicablein accordancewith 1 CMC § 7403(a).
DIRECTIVES

| direct thefollowing:

Directivel: Deleted.

Directive2: Deleted.

Directive 3: Deleted.

Directive4: Deleted.

Directive5: Deleted.

Directive 6: Deleted.

Directive 7: Deleted.

Directive 8: Deleted.

Directive9: The Executive Director of CUC shall have all the powersof the CUC Board,
thereby enabling him to carry out all critical businessof CUC, pending theearlier of either (1)
the confirmation and convening of an operating CUC Board, or (2) the termination of the
authority of thisorder. In particular, the Executive Director shall have full power and authority

to agreeto swap CDA debt and related obligationsfor preferred stock and related featuresand
rights.
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Directive 10: The following strike-out-formattedlanguage of the quoted provisionsof the
following statute regul ating government employment is, asindicated, suspended immediately:

$4532. Exemptions.

Persons other than citizens and permanent residentsmay be exempted from the
employmentrestrictionin 3 CMC $4531 and employed within the-foltowing-government

entitiesand positions;orracascbycasebasis:
' '{:’}'Bl:pmhn:m nf[‘nbﬁrﬂt:ﬂﬂ\. Hnited Statesor-Canadian-board=certified physicians

L!hnr 'H*J:.-Elfﬂu—nf 1:]:: Attnmcrﬁ:nﬂmk—ﬂ&: ﬂFEﬂ-n-F-ﬂiﬂ-PuhEll: Dl:.-f-mdl:r thv:

mthority: The Attorney Generd shall
establish gui del inesfor the approval of foreign nationa trandatorsfor the Executive
Branch. The Supreme Court may establish guidelinesfor the approval of foreign national
trandatorsfor the Judiciary.

3 CMC § 4532, as most recently amended by PL 17-1. (Strikeout isdeliberately added) That is,
the following languageis suspended: ""thefollowing", ““ on acase by casebasis" and the
followinglisting:

« (8) Department of Public Health. United States or Canadian board-certified physicians
and dentists licensed to practicein the Commonwedl th.

“ (b) Department of Commerce. Temporary or part-time employees as needed for censuses
and statistical surveys.

“ (c) Government trandators. Approved foreign national trandatorsfor: the Department of
Labor, the Office of the Attorney General, the Office of the Public Defender, the Department of
Public Safety, the Commonweal th Superior Court, the Commonwealth Supreme Court, and the
MarianasVisitorsAuthority.™

| further suspend and del ete the "moratorium™ of sec. 4601

$4601. Moratorium.

Theremherebr e ed-rmemtoriumronr the-hirmpof- forcignrmatmomat-workers;
ardefined-m 3-CME- M- This-moratorim-shat-beread-mmreonjumetionwith
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Commonwealthpovernments

3 CMC § 4601 as most recentlyamended by PL 17-1. {Strikeout is deliberately added) That is,
thefollowing language is suspended immediately: " Thareishereby enacted a moratarium enthe
hiring of forei gn national vorkers, as definedin 3 CMC §4911. Thi s moratoriumshall be read in
conjunction with Section 4532 of Chapter 2 of thispart, and said moratarium shall be strietly
construed and adhered 1o by alt agenciesand instrumentalities of the Commonwealth

government.,

1 hereby direct thaf the effect of the suspension d the indicated language shall be that CUC shall
have the complete power, without regard t o citizenship or otherwise lawiial immigration status,
to hireenginecers, professional employees in technical or trade areas, power plant mechanics and
uility technicians, either directly a indirectly. | further direct that these professional employees
may include, but shall not belimted to, sanitari ans, enginesrs, acoountants, financi a experts,
informarion technology specialists, mechanics, electricians, well-drillers, pipefitters, plumbers,
wastewater treatment facilitiesoperators laboratory specialists and other trades techmicians and
their professional managers

1 furither direct generally that thesuspensi on of the language far pecified agenciesand the
specified positionsshall not be held as a limitation &st0 unnirned agencies and msbrumentalities,
bur shall continuet o permit other government entities to continueto fill needed positions,
particularly in the areasof health care census and transiation/interpretation. Additionally,
suspension of the werm " on a case by case basis” shall permit gover nment entities, inclading,
notably, CUC, to develop programs and procedures that avoid ihe ddaysinherent in areatingor
obtaining case-by-case r eviewsand approwals. Finally, suspension Of the mioratoriusm iSnot
intended to impede the efforts of CNM1 agencies and instrumentalities in lawdislly identifying
and filling positions with qualified dtizensand legal residens.

Donethis1%* day of Movember, 2010.

o
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